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UNITED STATES TAX COURT 


ESTATE OF LUDWIG NEUGASS, deceased, 
HERBERT MARX, JACQUES COE, JR. and 
CHASE MANHATTAN BANK, N.A., Executors, 
Petitioners, Docket No. 
Vs 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


PETITION 


The above-named petitioners hereby petitian for a 
redetermination of the deficiency set forth by the Commissioner 


e 


of Internal Revenue in his notice of deficiency (bearing Servic 


symbols Form L-50 AD AP:NY:JPC:RR) dated March 29, 1973, and 


as the basis for their case allege as follows: 


1. The petitioners, HERBERT MARX, an individual 


with his legal residence at 325 West 86th Street, New York, 


New York, JACQUES COE, JR., an individual with his legal 
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residence at 3 Wakeman Place, Larchmont, New York and 
CHASE MANHATTAN BANK, N.A., a corporation with its principal 
office at 1 Chase Manhattan Plaza, New York, New York, are 
the duly qualified Executors of the Last Will and Testament 
of LUDWIG NEUGASS, deceased, who died a resident of New York 
County, New York, on February 24, 1969. Petitioners’ principal 
office is c/o Chase Manhattan Bank, N.A., 1 Chase Manhattan 
Plaza, New York, New York 10005. The estate tax return here 


involved was filed with the District Director of Interna’? 


Revenue for the District of Manhattan, New York. 


2. The notice of deficiency (a copy of which is 
attached and marked Fxhibit A) was mailed to one of the 


petitioners on March 29, 1973. 


3. The deficiency as determined by the Commissioner 
is in estate tax on the decedent's estate in the amount of 
$249,231.31, ail of which is in dispute, together with an 
amount of refund to be determined at the conclusion of this 


proceeding. 


4. The deternination of tax set forth in the said 


notice of deficiency is based upon the following errors: 


(a) Inclusion in the gross estate 
of $25,385 as an increase over the returned 


value of Meissen porcelains owned by the 
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decedent at the date of his death. 


(b) Inclusion in the gross estate of 
$257,300 as an increase over the returned 
value of paintings owned by the decedent 


at the date of his death. 


(c) Decrease of the marital deduction 
by $337,329.88 (or such greater or lesser 
amount as may be determined in this 
proceeding), on the alleged ground that 
the interest of the surviving spouse in 
the above mentioned Meissen procelains and 
paintings as of the date of the decedent's 


death was a terminable interest. 


(d) Failure to allow a deduction from the 
gross estate for additional attorney's fees 
and miscellaneous expenses incurred or 


to be incurred in connection with the 


administration of the estate and in this 
‘ 


proceeding, but not yet paid. 


(e) Failure to allow credit for estate 
tax paid or to be paid by the estate to the 
State of New York in the amount of 
$48,410.35, said amount being subject to 
adjustment by reason of any increase or 


decrease in the taxable estate as finally 
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determined in this proceeding. 


5. The facts upon which the petitioners -ely as 


the basis of this case are as follows: 


(a) LUDWIG NEUGASS (hereinafter referred 
to as the decedent) died on February 24, 1969, 
and at the date of his death was a citizen 
of the United States, and a resident of 


New York City, New York County, New York. 


(b) Petitioners elected to have decedent's 
gross estate valued in accordance with values 
as of the date or dates subsequent to the 
decedent's death as authorized by Section 2032 


of the Internal Revenue Code of 1954. 


(c) Decedent owned Meissen porcelains on 


the date of his death. 


(d) Based on all the facts and 


circumstances, the fair market value of 
t 


the aforesaid Meissen porcelains, on the 


alternate valuation date, was §50,770. 


(e) Decedent owned paintings on the 


date of his death. 
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(f) Based on all the facts and 
circumstances, the fair market vziue of 
the aforesaid paintings, on the alturnate 


valuation date, was $583,525. 


(g) The estate will pay attorneys’ fees 
and disbursements to PROSKAUER ROSE GOETZ & 
MENDELSOHN of New York, New York, for legal 
services rendered and to be rendered by 
said firm in connection with the 
administration of the estate and in this 


proceeding, and ;-ctitioners claim the right 


to deduct the full amount of said fees (such 


amount may be in excess of the amount 
reflected on the United States Estate Tax 
Return, Form 706, as originally filed), the 
amoun. of such deduction to be determined at 


the conclusion of this proceeding. 


(h) Petitioners will incur and pay 
miscellaneous expenses in connection with 
the administration of the estate in 
addition to those heretofore incurred 
paid, and petitioners claim the right to 
deduct the full amount of said expenses, 
the amount of such deduction to be deter- 


mined at the conclusion of this procceding. 
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(i) Under Article FIFTH of decedent's 
Will, decedent bequeathed his entire art 
collection to his spouse, which bequest 
qualifies for the marital deduction under 
Section 205% of the Internal Revenue Code 
of 1954, in that (i) the decedent was 
survived by his spouse, (ii) the antire art 
collection passed from the decedent to his 
spouse, and (iii) the property interest that 
passed from decedent to his spouse is a 
deductible interest under Treasury 


Regulations Section 20.2056 (a)-2. 


(j) The property interest that passed 
from the decedent to his spouse is not a “termin- 
able interest" as defined in Treasury Regulations 


Section 20.2056 (b)-1(b). 


(k) Estate taxes have been paid or will 
be paid to the State of New York for the full 
amount allowable under the Internal Revenue 
Code of 1954 within the period set forth in 


Section 20ll(c) thereof, and petitioners claim 


the right to the allowance of credit against the 


estate tax for the full amount of said New York 


estate taxes. 
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WHEREFORE, the petitioners pray that this Court 


may try this case, determine that there is no deficiency in 


Federal estate tax due from these petitioners, and determine 
that there is a refund for Federal estate tax due to these 
petitioners, and grant such other and further relief as 


may be proper in the premises. 


Alyurl. Moshe 


S. Rosenberg 


Counsel for Petitioners 

PROSKAUER ROSE GOETZ & MENDELSO'UN 
300 Park Avenue 

New York, New York 10022 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


, being duly sworn, says that 
he is a Pest @fficer of Chase Manhattan Bank, N.A., one of 
the Petitioners above named and an Executor, and is duly 
authorized to verify the foregoing Petition; that he has read 
the foregoing Petition and is familiar with the statements 
contained therein, and that the statements contained therein 
are true, except those stated to be upon information and 


belief, and that those he believes to be true. 


/ 


ce 


7 * - fe! ra ree 4 te. 


j 


WISGINTA Mo WHIGE 
NOTARY Fuclic. State cf New York 


ik Ne aR RON : 
SA NRE TRE ON HERG II RRR vers ecersrntecs cds 
eS sali, FN MER WY pot SARE SIENNA ee 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


HERBERT MARX, being duly sworn, says that he 


is one of the Petitioners above named and Executor duly 


authorized to verify the foregoing Petit: ; that he has 
read the foregoing Petition and is familiar with the state- 
ments contained therein, and that the stateme contained 
therein are true, ic t} a stated to be upon information 
and belief, and that t 2lieves to be true. 


‘id. 


f 


Herbert Marx 


Subscribed and sworn to 


before me this ;:§ day 
of June, 1973 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


JACQUES COE, JR., being duly sworn, says that he 


is one of the Petitioners above named and an Executor duly 


authorized to verify the foregoing Petition; that he has 
read the foregoing Petition and is familiar with the state- 
ments contained therein, and that the statements contained 
therein are true, except those stated to be upon information 


. 
and belief, and that those he believes to be true. 


Subscribed and sworn to 
before me this ot Gay 
of June, 1973 


13a 


Answer 


UNITED STATES TAX COURT _ 


oe 
> PAS 


ESTATE OF LUDWIG NEUGASS, deceased, 
HERBERT MARX, JACQUES COE, JR. and 


CHASE MANHATTAN BANK, N.A., Executors, ) 913 MUG 20 PM 3 24 


Petitioners, UN. “ATES 


) 

) 

) 

) 

) 

) TAA CuURT 
) Docket No. 4734-73 
) 

) 

) 

) 


Vv. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
ANSWER 
THE RESPONDENT, in answer to the petition filed in the 


above-entitled case, admits, denies and alleges as follows: 


1. Admits the allegations of paragraph 1 of the peti- 


2. Admits that the notice of deficiency, a copy of which 
is attached to the petition and marked Exhibit A, was mailed 
on March 29, 1973. Denies the remaining allegations of para- 
graph 2 of the petition. Alleges that the notice of deficiency 
was mailed to petitionersin accordance with the direction: con- 
tained in a power of attorney submitted to respondent. 

3. Admits that the deficiency as determined by the Com- 
missioner is in estate tax in the amount of $249,231.31. De- 
nies the remaining allegations of paragraph 3 of the petition. 

4. (a) to (e), inclusive.. Denies that the respondent 


erred as alleged in subparagraphs (a) to (e), inclusive, of 


SERVED All 
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paragraph 4 of the petition. 


5. (a) to (c), inclusive. Admits the allegations of 


subparagraphs (a) to (c), inclusive, of paragraph 5 of the 


petition. 

(d) Denies the allegations of subparagraph (d) of 
paragraph 5 of the petition. 

(e) Admits the allegations of subparagraph (e) of 
paragraph 5 of the petition. 

(f) Denies the allegations of subparagraph (f) of 
paragraph 5 of the petition. 

(g) and (h) Admits that petitioners claim the right 
to deduct attorneys' fees and miscellaneous expenses. Denies 
the remaining allegations of subparagraphs (g) and (h) of 
paragraph 5 of the petition. 

(i) and (j) Denies the allegations of subparagraphs 
(i) and (j) of paragraph 5 of the petition. 

(k) Admits that petitioners claim the right to the 
allowance of credit against the estate tax for New York estate 
taxes paid or to be paid. Denies the remaining allegations of 
subparagraph (k) of paragraph 5 of the petition. 

6. Denies generally each and every allegation of the peti- 


tion not hereinbefore specifically admicted, qualified or denied. 
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WHEREFORE, it is prayed that the deficiency determined 


by the respondent be in all respects approved. 


5 = CCMIr. 


LAWRENCE B. GIP! 


(Se¢) 
LAWRENCE B. GIBBS, 
Acting Chief Consel, 
Internal Revenue wervice. 


OF COUNSEL: 


MARVIN E,. HAGEN, 
Regional Counsel, 
AGATHA L. VORSANGER, 
Staff Assistant, 
Internal Revenue Service, 
26 Federal Plaza (12th Floor), 
New York, New York 10007. 
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Stipulation of Facts 


UNITED STATES TAX COURT 


ESTATE OF LUDWIG NEUGASS, DECEASED, 

HERBERT MARX, JACQUES COE, JR. and 

CHASE MANHATTAN BANK, N.A., EXECUTORS, 
Petitioners, 


Docket No. 4734-73 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


STIPULATION OF FACTS 


The parties hereby stipulate and agree that for the 
purpose of this case the following facts and exhibits attached 
hereto and mde a part hereof may be taken as true, subject to 
the rights of the parties to introduce other and further evidence 
not inconsistent with this stipulation and preserving the parties’ 
rights to object, at the time of trial, to any and all portions 
of said stipulation and attached exhibits as they may deem irrel- 


evant or immaterial. 


l. The decedent died testate and domiciled in the 
Borough of Manhattan, City of New York, New York on February 24, 


1969. 


2. The decedent's last will and testament was duly 


admitted to probate on April 3, 1969 in the Surrogate's Court, 
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New York County, New York. A copy of the \ is attached as 


Exhibit 1. 


cy Herbert Marx, Jacques Coe, Jr., and Chase Manhattan 
Bank, N.A. were issued letters testamentary by the Surrogate's 
Court, New York County, New York. On June the date 
of the filing of the petition, their principle office was c/o 
Chase Manhattan Bank, N.A., 1 Chase Manhattan Plaza, New York, 


New York  L00Q05. 


4. Petitioners filed a Feder: state é return with 


the District Director of Internal Revenue in Manhattan, New York 


- 2 1 : 5 ~ 2 ” * 
on May 22, 1970. A copy of the return 1s attached as Exhibit A. 


eft surviving himself, his wife 


Caroline, ! aughte cy Caruso, and two grandchildren. 


On July 2, 1969, Caroline Neugass executed, pur- 
suant to the provisions of Article FIFTH (b) of the testator's 
last will and testament, a notarized document with an attac 


schedule. A copy of that document and the é schedule 


is attached as Exhibit 2. 


Wa On) duly) 2) 1969, Caroline Neugass 
suant to the provisions of Article FIFTH (a) of the testator's 
last will and testament, a notarized document. A copy of the 


document is attached as Exhibit 


Note: Exhibit WA" omitted from this Appendix. 


18a 
Stipulation of Facts 


8. On July 2, 1969, Nancy Caruso executed, pur- 


suant to the provisions of Article FIFTH(b) of the testator's 


last will and testament, a notarized document with an attached 
schedule. A copy of that document and the attached schedule 


is attached as Exhibit 4. 


9. Petitioners concede that the value of the pro- 
perty listed in Item 6 on Schedule B of the return should be 


increased by $15.84 as set forth in the statutory notice. 


10. The parties agree that the $250,000.00 U.S. 
Treasury Bonds, 3%, due 2/15/95, listed in Item 16(a) and (b) 
on Schedule B of the return, are to be valued at par to the 


extent of the Federal estate tax liability as finally determined. 


ll. Respondent concedes that the value of the pro- 
perty listed in Item 1 on Schedule F of the return is correct 


as reported on the return. 


12. The parties agree that Item 9 on Schedule F of 
the return was properly eliminated as set forth in the statutory 


notice. 


13. The parties agree that the proper amount to be 
reported under Item 3-i on Schedule J of the return will be com- 
puted at the time of the Rule 155 computation based upon docu-~ 


mentation to be submitted by petitioners at that time. 
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14. The parties agree that the debts of the decedent 
listed on Schedule K of the return were properly increased by 


$23,134.31 as set forth in the statutory notice. 


15. Respondent concedes that petitioners are entitled 
to a credit for estate taxes paid to the State of New York to 


the fullest extent allowable under the provisions of Int. Rev. 


Code of 1954, §2011. 


MEADE WIITAKER 
ALAN S. ROSENBERG Chief Counsel 
Counsel for Petitioners Internal Revenue Service 
300 Park Avenue 
New York, New York 10022 By: 
“FHLODORL E. DAVIS 
Assistant Regional Counsel 
26 Federal Plaza, l2th Fl. 
New York, New York 10007 
Tel. NO.: 212 264-0270 
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I, LUDWIG NEUGASS, of the City, County and St 
of New York, do hereby make, publish and declare this 
my Last Will and Testament, hereby revoking all prior 


Testaments and Codicils at any time made by me. 


FIRST: (a) I direct that all my just debts 
funeral and administration expenses be paid as soon 
my death as may be practicable. 


(b) desire that my remains be cremated. 


SECOND: I give and bequeath all of my household 


and personal effects, including jewelry and automobiles, 


any, but not including paintings, procelain or other 


art, to my wife, CAROLYN NEUGASS, f she survives 
me or, i he predeceases me, to my daughter, NANCY 


CAROUSO, if she survives me. 


THIRD: I give and bequeath: 


To FEDERATION OF JEWISH 

PHILANTHROPIES OF NEW YORK, 

the sum of SEVEN THOUSAND 
DOLLARS 


To UNITED JEWISH APPEAL OF 

GREATER NEW YORK, INC., 

the sum of FOUR THOUSAND 
DCLLARS 


To NEW YORK CITY CANCER 

COMMITTEE OF THE AMERICAN 

SOCIETY FOR THE CONTROL OF 

CANCER, INC., the sum of FIVE THOUSAND 
DOLLARS 


To NEW YORK HEART 

ASSOCIATION, INC., 

the sum of FIVE THOUSAND 
DOLLARS 


To NEW YORK TUBERCULOSIS 

HEALTH ASSOCIATION, INC., 

the sum of TWO THOUSAND 
DOLLARS 


2la 
Exhibit 1 Annexed to Stipulation of Facts 


To KESSLER INSTITUTE FOR 

REHABILITATION, the sum of ONE THOUSAND 
DOLLARS 

To DEBORAH HOSPITAL of 

Brown Mills, New Jersey, 


the sum of THREE THOUSAND 
DOLLARS 


FOURTH: (a) I give and bequeath the sum of TEN 
THOUSAND DOLLARS to my brother, FRITZ NEUGASS, if he sur- 
vives me or, if he predeceases me, to his widow, if she 
survives me, provided she was married to and living with 
him at the date of his death. 

(b) I give and bequeath the sum of THREE THOU- 
SAND DOLLARS to my friend SIEGFRIED LIEPTER if he survives 
me. 

(c) I give and pequeath the sum of TEN THOUSAND 
DOLLARS to LORE HITCHCOCK, if she survives me or, if she 
predeceases me, to her husband, HOBART HITCHCOCK, if he 
survives me or, if he also predeceases me, to their des- 


cendants me surviving, per stirpes. 


FIFTH: I direct that if my wife, CAROLYN 
NEUGASS, survives me, she shall have the life use of all 
my paintings and other works of art (hereinafter called 
my "“collection"), without bond, and that upon her death 
my daughter, NANCY CAROUSO, if she is then living, shall 
have the life use of said collection, without bond. Upon 


the death of the survivor of my wife and my daughter, 


said collection shall become the absolute property of the 


LUDWIG NEUGASS FOUNDATION. 
Neither my wife nor my daughter shall be under 


any duty to insure said collection or any item therein, 
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but if the FOUNDATION shall elect so to insure the proceeds 
received upon any loss shall become the absolute property 
of the FOUNDATION, (free of the life use of either my wife 
or my daughter). 

With respect to any item in said collection: 

(a) Within six months after the date of my death, 
either my wife or my daughter may renounce her life use 
thereof and, if both of them so renounce, the item shall 
become the absolute property of the FOUNDATION. 

(b) Within six months after the date of my death, 
either my wife or my daughter may elect to take absolute 
ownership of any item, whereupon said item shall become the 
absolute property of my wife or my d: in the case of 
my daughter, such election shall take effect if and only 
when her life use has begun. 

(c) At any time after said 
either my wife or my daughter may terminate her 


of any item and thus accelerate with respect to said item 


the provisions otherwise effective upon her death. 


SIXTH: All the rest, residue and remainder of my 
estate, real, personal or otherwise and wheresoever situate, 
including any lapsed legacies or bequests, hereinafter 
called my residuary estate, shall be disr ed of as follows: 

(a) If my wife and any descendant of mine survives 
me, one-half of my residuary estate shall be set aside for 
my wife and disposed of as provided in subdivision (d) of 
this Article and one-fourth of my residuary estate (or one- 
half thereof if my daughter, NANCY, survives me and has no 


then living descendants) shall be set aside for NAN7Y and 
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disposed of as provided in subdivis 
and one-fourth eof (or one-half 
not survive me but any descendant 
shall be divided into sepé 
escendants me survi 


f as provided 


(b) 
my residuary estate (or all 
me and has no then living 
for NANCY and di 
of this Article and 


NANCY predeceases me 


= st7i ned 
proviacea 


of mine survives me 


in two equal parts 


provided in sub 
as provided in 
(d) ny share above set 
directed to be disposed of as 
(ad) shall be held by 
trust to pay the income 
quent installmen 
her death, 
such 1 {including to her estaté if she so 


extent 
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eaid power shell mot be effectively exercised, said princi- 
pal shall be edded to the principal cf the trust for ay 
daughter, NANCY, under eubdivision (f) of this Article and 
disposed of as 2 part thereof or, if NANCY is then dead, shell 
be divided into separate portions per stirpes for her then 
living descenéanta and each such portion shall be held in 
trust as provided in subdivision (g) of this Article or 


added to any then existing trust under subdivision (g) and 


disposed of es a part thereof (subject to subsequent but 
not prior mandatory distributions of principsl). 

(e) any share above set aside for ay wife and 
G@irected to be disposed cf in this subdivision (e) shall 
be held by my Executors and Trustees in separate trust 
to pay the income therefroa in quarterly or sore frequent 
installments to my wife during her lifetime. Upen her 
Geath the then principal of said trust shall be distri- 
buted absolutely to the LUDWIG HEUGASS POUNDATION. 

(f) Any ehare above set aside for my daughter 
and directed to be disposed of as previded in this sub- 
division (f) shall be held by ay Executors and Trustees 
in seperate trust to pay the income theréfrom in quar- 
terly or more frequent instsllments to my daughter @uring 
her lifetime. Wpon her death the then principal of seid 
trust shall pass to such one or ore of her descendants 
im euch shares, equal or unequal, and subject to such 
lewful trusts, terms and conditions as she shel) 
by Will specifically referring to this Will appoint 
but to the extent that said power shall not be ef- 
fectively exercised, said principal shall be divided 


25a 
Exhibit 1 Annexed to Stipulation of Facts 


ante separate portions per stirpes for her then living 
Geecendants end each such portion shall be distributed 
absolutely exeept that any portion so set aside for 2 
person whe is then the beneficiary of a trust or trusts 
nereunéer shall be added to the principal of said trust(s) 
and disposed ef as a part thereof (subject te subsequent 
but not prior mandatory @istributions of principal.) 

(g) Upon ay death or the death of ay wife, any 
share or portion abeve directed to be disposed of as pro- 
vided in this subdivision (g) shall be held by my Execu- 
tere and Prustees in separate trust to apply so mush of 
the ineome therefrom for the suppert, education and 
maintenance of the beneficiary as sy Executors and Trus- 
tees, in their absolute discretion, deem necessary or 
a@visable, scowsulating eny balance of said ircome and 
eG@ing the same te principal until the beneficiary at- 
taine the age of twenty-one, Thereafter, the income 
shail be paid te the beneficiary Guring his or her life- 
time provided that upon the deneficiary attaining the 
age of twenty-five, one-feurth of the then principal of 
his er her trust shall be distributed te him or her 
absolutely; upen the beneficiary attaining the age of 
thirty, a further one-thiré of the then principal of 
his or her trust shall be distributed to him or her ab- 
solutely and upon the beneficiary attaining the age of 
thirty-five, the balance of the pringipel si is oF her 
erust shall be distributed te his or her abeclutely. 

In the event of and upon the death of the bens- 
ficiary Guring the continuance of his er her trust, the 
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then principal thereof shall be divided into separate 
parts per stirpee for his or her then living descendants 
or in default tnereof for my then living descendants and 
each such part shall be distributed absolutely except 
that any part so set aside for a person who is then the 
beneficiary of a trust hereunder shall be edded to the 
principal of said trust and disposed of ee a part thereof 


(subject to subsequent but not prior mandatory distribu- 


tions of princinal). 

(nh) I euthorize and empower my Executors and 
Trustees to pay to or apply for the beneficiary of any 
trust under subdivision (4), (f) end (g) of this Article 
so much of the principal of his or her trust as my Execu- 
tors and Trustees, in their absolute discretion, deem in 
his or her best interests without regard to his or her 
other resources. With respect to the trust for ay wife 
under subdivision (e) of this Article, in the remote 
contingency that the trust for her benefit unéer subdi- 
vision (d) of this Article hes been exhausted, I eauthor- 
ize and empower ay Executors and Trustees to pay to or 
apply for the benefit of ay wife such sums out of the 
principal of her trust under subdivision (e) of this 
article as they éeea that she needs for her support efter 
giving due censigeration to her other resources including, 
without limitetion, ell of her interests under this Will. 

(1) Motwithatanding the foregoing, no trust 
created by thie Will shall centinue longer than twenty- 
one years after the death of the last survivor of ay wife 
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and all of ay descencants living at the dete of my death 
and at the end of such period if any trust is still in 
force, it shall thereupon terminate and the principal 
thereof shall be distributed absolutely to the benefi- 


ciary of seid trust. 


SEVENTH: In the remote contingency that upon 
my desth or upon the termination of any trust hereunder 
any pert of my residuary estate or the principal of 
said trust is not effectively disposed of pursuant to 
the foregoing provisions of this Will, I give, devise 
and bequeath seid property absolutely to the LUDWIG 
NEUGASS FOUNDATION. 


EIGHTH: I nominete and appoint my friends 
JACQUES COE, JR. and HERBERT MARKS and THE CHASE MAE- 
RATTAN BANK as Executors hereof and Trustees hereunder. 
If either of JACQUES or HERBERT fails to quelify or 
ceases to be qualified, I nominate and appoint my friend, 
ABRAHAM J. BRILOPF, to fill the vacancy. 

Bubject to the foregoing, I authorise and en- 
power a sole surviving individual Executor or Trustee 
to designate an individual to act with or succeed hia. 

I direct thet no bond or other security be re- 


quired for any reason whatsoever of any Executor or 


Sruetee named herein or designeted as herein provided. 


MINTH: I hereby grant to ay Executors and 
frustees, in addition to the general powers conferred 
upon them by lew, the following discretionary powers 
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with respect to the property, real, personal or otherwise, 
at any time constituting part of my estate or of the 
trusts herein except that subdivisions (a), (b) and (m) 
shell not apply to the trust for my wife under subdivi- 
sion (4) of Articole SIXTH of this Will: 


(a) To distribute ay estate and set up the 
trusts herein at one time or at different times a8 soon 
after wy death as they may deem practicable, whether 
pefore or after the expiration of any statutory period. 


(>) To charge or credit to principal or in- 
come or to apportion between them, in such manner as 
they deem advisable, any ordinary or extreordinary ex- 
penses and any extraordinary, wasting or liquidating 
dividends and any @ividends payable in the stock of 
the corporation declaring the dividend or payable in 
the stock of ancther corporation and so-celied “capi- 
tal gains dividends" declared by investment companies 
or investwent trusts; to determine if and to what exe 
tent they shall amortise any premium paid by them on 
bonds or other obligationg for the payment cf money; 
upon the death of the income beneficiaries or any 
other termination of the trusts herein, any socrued 

theretofore declared but 


undistributed income which the Executors or Trustees 
way accumulate in their discretion shall be added to 
principal. 


(c) To make any 
(required or authorised under « 
or partly in mind at market value et date o 
share to be of cagh, prop- 
1 interests in 


quid. 
ject to estate or inheritance taxes 
sions 


partition, 
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leases may extend beyond the duration of the trusts 
herein and all the powers granted in this subdivision 
(and granted elsewhere in this Will) may be exercised 
after the termination of the trusts in connection with 
the proper administration and distribution thereof. 


(e) To borrow such sums as they deem advis- 
able for the proper administration of my estate and 
to give security therefor. : 

(f) To continue, settle or discontinue any 
business or partnership in which I may be interested. 


fo continue to hold any property, resl, 
personal or otherwise, including but not limited to 
stocks, bonds or other securities, domestic or foreign, 
4n the form in which it shall be at the time of my death 
or as the form thereof may be changed pursuant to the 
provisions of the cther subdivisions in this Article 
of my Will, so long as they, in their absolute discre- 
tion, deem it advisable, without regard to the limita- 
tions imposed by law on the investment of estate or 
trust funds. 


{n) fo invest and reinvest the principal 

and accumulated income in any property, real, personal 
or otherwise, including but not limited to stocks, 
bonds or other securities, domestic or foreign, and 
shares or interests in investment companies, invest-~ 
ment trusts or Common Trust Funds of a bank or trust 
company, that they aay, in their absolute discretion, 
deem advisable, without regard to the limitations ia- 
posed by law on the investment of estate or trust funds. 


(1) ‘To employ any person, firs, corporation, 
bank or trust company for advice with respect to invest- 
ment policy, but my Executors or Trustees may, in their 
absolute discretion, follow or refrain from following 
any recommendations so cbtained, and said recommendations 
shall not in any way limit the discretionary power and 
authority herein conferred upon them with respect to 
investaents; te employ accountant: and bookkeepers; and 
to charge the fees and expenses of the foregoing to my 
estate or the trusts herein. 


(§) To retein possession, in their absolute 
discretion, of any property payable absolutely to an 
infant, ané to invest and reinvest the same, to collect 
the income therefrom, and, after deducting all proper 
expenses, to opply the income and principal to the use 
ef seid infant, th all the powers, rights and compensé- 
tion of frustees hereunder, provided, however, that 
nothing herein contained shall be construed to prevent 
or postpone the vesting of said a . in said in- 
fant or to suspend the elienability of said property. 


(x) In determining the emount of income or 
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principal appliceble to the use of an infant, to dis- 
regera the ability of the parent or parents of said 
infant to support said infant; end to make payment of 
any income or principal, applicable to the use of or 
payeble to an infant, to the guardian (whether quali- 
fied in my domicile or any other jurisdiction of the 
person or property, or to the parent or parents of 

such infant, or to the person with whom such infant 
resides, or to apply the seme for his or her benefit; 
the receipt of such guerdien, parent or person, or the 
evidence of the application of such income or prin- 
cipal shall be a full discharge to gaid Executors and 
frustees for such payment; the perent or the person 
with whom the infant resides need not be — 
appointed his or her guardian; nor shall said guardian, 
perent or person be obliged to give any accounting for the 
disposition of said income or principal except upon the 
written request of the Executors or Trustees hereunder. 


(1) To remove any of said property to or 
from ay domicile or any other jurisdiction. 


(m) To organise or participate in the 
organization of corporations, and to transfer to thea 
any part or all of said property in exchange for se- 
curities thereof. 


(n) To exercise or perform every power, 
authority or duty, including discretionary powers, 
by the concurrence and in the names of a majority 
of the Bxecutors or Trustees qualified to participate, 
with the same effect es if all had joined therein; 
but by unanimous vote of the Executors or Trustees 
they may determine the number (one or more) who may 
give instructions to custodians, sign checks or have 
access to safe deposit boxes. 


(oc) To claim expenses as estate tax or 
income tax deductions as they deem advisable and to 
determine if end to what extent eny edjustment in 
favor of principal required by law shall ve made. 


TENTH: (a) If ay wife shall die under such 
circumstances that it cannot be determined whether I 
or ay wife died first, then, for the purposes of this 
Will, my wife shall be deemed to heve survived ae, and 
my estate shall pass in such manner as would occur 
hereunder if my wife had survived me. If other 
person beneficially interested hereunder shall die in 
the course of or as @ direct result of the same disaster, 
accident or calamity as shall cause ay death or the death 
of the life beneficiary upon whose death said person's 
interest is to take effect or under such circumstances 
that it cannot be readily determined whether I or eeid 
person, or the life beneficiary or said person, as the 
case may be, died first, then, for the purposes of this 
Will, said person shall be deemed to have Gied before me 
or before said life beneficiary, and my estate shall pass 
in such manner as would occur hereunder if said person 
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had predeceased ms or seid life beneficiary, as the 
case uay be. 


(p) @nere shall be charged agsinst ay residuary 
estate, wi t right of reimbursement, e11 estate and 
inheritence taxes of whatever kind imposed upon the 
property disposed of in this Will and upom any other 
property, including insurance, otherwise Gisposed of and 
subject to the imposition of said taxes. Sowever, if ay 
wife survives me, no pert of said taxes shall be charged 
9 ots trust under subdivision (4) of Article SIXTH 
8 ° 


Any incomwe or principal peyable to a 
reunéer may, in the discretion of my 
de applied by them for the 


6) If ay wife survives the probate of ay 
Will, the testemen r of ps «pages granted to 
her in thie Will sha exercisable only by specific 
reference te this Will. 


(e) Any person may renounce, in whele or in 
part, any provision in his or her favor hereunder ané, 
im such event, the property covered by said provision, 
to the extent renounced, shall be di one 
said person hed predeceased m0, ané if said property is 
te be held in trust, to the extent renounced, said 


roperty shall become free of the trust for said = 
any power of appointment said person may have 
with respect thereto) and shall be eae _* - 
no 


Phe LUDWIG HEVGASS FOUNDATION is sbout +o 
under the Membership Corporeticas Law of 
eny reason this is not effectuated 
during ay lifetine, < direct ~ Rxecutors to cause such 
e charitable founfation of that nape to be incorporated 
within six gonths ifter ay éeath. 


IN WITHESS WIEREOP, I have hereunto set ay 


hand end affixed my seal this 6 day of July F 
Qne Thousend Hine Bunéred sixty-Seven. 


/s/ Ludwig Neugass (Le8.) 


@ne foregoing instrument was et the date 
thereof subscribed, sealed, published and declared 
by the above-named Testator, LUDWIO NEUUASS, as ané 


/s/ Alan S. Rosenberg 
/s/ James B. Halpern 
/s/ Paul H. Epstein 
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for his Last Will and Testament, in the presence of us, 
who, et his request, in his presence and in the presence 
of each other, have at the same time subscribed our 


names as witnesses thereto. 


/s/ Alan S. Rosenberg residing et 115 Central Park West 


N.¥.C. 


/s/ James B. Halpern residing et 511 E. GO at. 
N.Y.C. 
ema 


t 2126 Benson Ave. 
CRNA IRL RNA TALL SSL TT NN STE SII OE 


/s/ Paul H. Epstein residing @ 
B'klyn, N.Y. 
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(CopiciL) 
I. LUDWIG NTUGASS, of the City. County and State 


of New York, do hereby make vublish and declare this to be 
a Codic'l to my last Will and Testament. dated the 6th 


day of Juiy, One Thousand Nine Hundred Sixty-Seven. 


FIRST: My friend SIECFRIED LIEPTER having died, 
I hereby revoke the legacy to h'n contained in Subdivision (b) 


ir. ARTICLE FOURTH of my said Will. 


SECOND: I give and bequeath the sum of FIFTEEN 
‘THOUSAND DOLIARS (free of estate and inheritance taxes) 
to my friend ABRAHAM J. BRILOFF, if he survives me, in 


appreciation of his many years of friendship and guidance. 


THIRD: Except as above provided, I hereby ratify, 
confirm and republish the provisions contained in my said 


Will. 


IN WITNESS WHEREOF, I have hereunto set my hand and 
affixed my seal this 12th day of February, 
One Thousand Nine Hundred Sixty-Bight. 


/3/ Ludwig Neugass {t.8.) 


The foregoing instrument was at the date thereof 
subscribed, sealed. published and declared by the above-named 
Testator, LUDWIG NEUGASS, as and for a Codic'1 to his last 
Will and Testament, in the presence of us, who, at his 
request, in his presence and in the presence of each 
other, have at the same time subscribed our names as 
witnesses thereto. 


/s/ Alan S. Rosenberg residing at 115 Central Park west 
poreen Os Wk «PERE ncnerneen 


/s/ Paul H. Epstein residing at 363 First Ave. 
n.y.c. 


censiitmen aaa ements mt NARRATOR 
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, at hii 
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SURROGATE 'S COURT : NEW 


‘ 
4 


ov tre ef, 


PUNOUAINGA 


WHEREAS, u 


TAT) 


trirmporac 


WHEN EA y 


me her absolute 
the undersicned, 
i the + 
other works of 4 of the decedent 


annexed hereto. 


Dated: duly <; 


aman 
Oise Wi 


COUNTY OF 


Ss 
ADAT YUN WT ea/ * : et Ar 
CAROLYN NEUGASS n annoy no L60Whn Go me 


person mentioned and de ibed in, and woo execute! 


a rer « 
20 e 


wie a wel eur a bel + * Ve r 
thi ' ay Of 269) efor: me person 
‘ 


3 


oing instrument, and Ruly ackn saad 


‘acuted the same. 
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} A 
ELECTION OF CAROLYN 
JANT TO ARTICLE FIFTH 
HE WILL OF LUDWIG XN 


wT ry os 
NeUraSS,. 


On canvas 
*% 17=3/4 


4 


Poe @HG insc 


Bonnard 
Le Chemin Cri 


on canvas, 


't 


Road tnrouch 
Oil on canva: 
25. eM Slat 
rece AN Ty agian HIBS 


Albert Marquet 
Luxembourr Pa 
Oil on canva: 


rh) tt 


19<1/4° x 24 


date 


Pascin 
A woman mod@2l stre 
wearing a rose c 
Oil on canvas, 
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ROvert Philiip 
A nude medel, halft-length. 
Ol] on canvas, 
W4-1/2" x.7-1/2". 
Sea. in u.r.h. corner. 


Maurice Utrillo 
Moulin de la Galette. 
Oil on board 
20" x 2-1/4", 
Sea. at i.r. 


Claude Monet 
Study - View at Giverny 
Trees and meadows. 
Oi) on canvas, 
$0-3/9 & 3i-i/2. 
Sed. and dated ‘56 


Odilon Redon 
Salome - two women and 
Pastel, 
22) & 15-1/4 |. 
Sea. at 1.1. 


Lb. Kirchner 
Madchen Kopf. 
Water Color, 
Vale * 13-172". 
Se@a. and dated l.r. 


Jules Pascin 
Portrait of a man, 
three young giris. 
Cubistic painting. 
Oil on canvas, 
24-1/2" x 19-1/2". 
Unsigned. 


Guy Charon 
View of a bay 
Oil on canvas, 
20-172 x 2h, 


Mare Chagall 
Les Amoureux - bouqu 
Water color. 
30" x 21-3/4. 
Sea, Bac ior. 
Mare Chagell 
Bouquet de 


Amoureux sur le toit. 
er color and fouache, 
fu" & 5-1/2". 
a 2a 


4 
w one 


; & | = OS pep 
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SURROGATE ' COURT : WEW YORK COUNTY 


ee ee ee Oe ee EE EE Oe me a ee ee ee I a 


In the Matter.of the Administration of RENUNCIATION 
the Estate of \] PURSUANT TO 
ARTICLE FIFTH (2) 
LUDWIG NEUGASS, OF THE WILL OF 
LUDWIG NFUGASS 
Deceased. 


WHEREAS, under the terms of Article FIFTH of the 


| Will of LUDWIG NEUGASS, deceased, said decedent bequeathed 


to his wife, CAROLYN NEUGASS, the life use of all of his 
paintings and other works of art; and 

WHEREAS, under the terms of Article FIFTH (a) of 
said Will, his wife may within six months after the date of 
said decedent's death, renounce her life use of any item of 
his paintings and other works of art. 

NOW, THEREFORE, the undersigned, does hereby rce- | 
nounce her life use of the items of paintings and other works) 
of artof the decedent listed on Schedule A annexed hereto, 
thereby commencing the life use of NANCY CAROUSO, to bepin 
upon the execution of this instrument. 

Dated: July 2, 1969. 

\ 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK) : 


On this?~ day of July, 1969, before me person- 
ally appeared, CAROLYN NEUGASS, to me Known and known to ne 


' to be the individual mentioned and described in, and who 
' executed the foregoing instrument end she duly acknowledzed 


to me that she executed the same. 
nA ] cama 
Aeicaree fe fat Siar 
Notary Public / 
/ 


4 


etic, State of New Vert 
agony }, ROTHENBERG 
we 41-0677738 
Quoted te Queers a 
Commirsine Expires March 38, 
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SCHEDULE A 
TO RENUNCIATION OF CAR 
URSUANT TO ARTICLE F 


F THE WILL OF 


following paintings of 
EB. Vulliard 
Nude seated 
Oil on canvas, 
20-3/4 


id 


M. de Vlaminck 

Still Late of ious objects, 
metal, etc. 

Oll on canvas, 

on” me 2Oe1L/e"", 


Seas) 20 Lar, 


MM. UtriLLe 
Street. in Sannois 
Oil on board; 
C041 /4" % 2be1/2° 
Inscribed and s¢d 
Maurice Utrillo Valladon 
Peaoiee Decembre 1015 
S. €t 0.) 

M. Chagall 
Hommafe au 
Oil on boa 


M. de Viaminck 
Stil) Life, fiowers 
Oil on canvas, 
18-1/4" x 23-1/4". 


oO 


Sea.) ao tere 


George 


Exhilit 3 Annered to Stipulation of Facts 
hi Be Duly 
View at Deanvil 


oy 
a. 4 


canvas 


. 
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S'RROGATE'S COURT : NEW YORK COUNTY 


the Matter of the Administration 
the Estate of ELECTION PU 
TO ARTICIS 
LUDWIG NEUGASS, OF THE WILL OF 
LUDWIG NEUGASS : 
Deceased. en 


WHEREAS, under the terms of 
Will of LUDWIG NEUGASS, deceased, said decedent bequeathed 
to his daughter, upon the death of nis wife, CAROLYN NEUGASS, 


j 


4f his daughter was then living, the life use of ail his 


paintings and other works of art; and 

WHEREAS, under the terms of Article FIFTH (a) of 
said Will his wife may, within six months after the date 
of decedent's death renounce her life use of any item of | 
paintings and other works of art, thereby commencing the 
life use of his daughter; .nd 

WHEREAS, under the terms of Article FIFTH (0) oft 
said Will, his daughter may elect within six months after 
said decedent's date of death, to take absolute ownership of 


any item, said election to take effect if und only when her 


life use has begun. 


NOW, THEREFORE, .4ne undersigned does hereby elect 
to take absolute ownership of the items of paintings and 
other works of art of the decedent listed on Schedule A 
annexed hereto, said election to take effect when her life 


use begins. 


Dated: July 2, 1969. ‘ 


41 A ; “ _—" - 

wits | 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


| | 
SS.: | 
| 


On ene Pod day of My , 1969, before me person- 
ally eppeared, NANCY CAROUSO,/ to me known and xnown to me to 
be the individual described end mentioned in, and who exccute 
the foregoing instrument, and she duly ocknowledred to me that 
she executed the same. | 

BOTARY PUBLIC Stete of Mow Tea . , | 
BaAweence » ec TH NOTED ! 

i A _ ap Sakeage i # 
poe wee ue + 0 1g | 
' 
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SCHEDULE A 


paintings 


rd 
seated 
on canvas, 


th 
y! 


in Sann 
on board 
' —~ OM 
Pe Shey 0 SS eu © 
iInseribed and s; 
gurice Utrillo a 
annois) Deccembre 
5S. eo 0.) 


M. Chagall 
Hommage au 
O11 on board 
ereafh x 20. 
Sed. and dated 
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VT 


View at eauvil) figures 


Oil on canv: 
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Transcript of Proceedings 


UNITED STATES TAX COURT 


ESTATE OF LUDWI@WEURASS, ET AL 


vs 
DOCKET NO. 4734-73 
COMMISSIONER OF INTERNAL REVENUE 


Respondent 


LOCATION OF HEARING: New York, New York 


January 23, 1975 


BEFORE: Honorable C. Moxley Featherston 


Jacob Imberman 
Attorney for Petitioner 


Lawrence J. Pothenberg 
Attorney for Petitioner 


“Michael “~. Phalin 
Attorney for Recvontent 
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F OC EE DG G $ 


CLERK: All rise please. You may be seated. 


The Court is now in session. Docket number 4734-73. 
Fstate of ludwig Neugass, 
state your appearances for the record, please. 

MR. IMBERMAN: Jacob Imberman and Lawrence J. 
Rothenberg for Petitioners. 

MR. PHALIN: Michael Kevin Phalin for Respondent. 

THE COURT: May we have the opening statements 
of the parties? 

MR. IMBERMAN: If Your Honor please, the only 
issue left in this case is whether or not the estate is 
entitled to the benefit of the marital deduction with 
respect to that portion of the decedent's art collection 
which passed to his wife. It is our contention that the 
language of Article 5th of the Will when properly construed 
particularly in light of the testimony of the witnesses, 
satisfies the requirements of Section 2056 of the Internal 
Revenue Code. Because of the uncertainty of New York 


law in connection with renunciations, the Will, in form, 


gave the widow a life estate in the art work with a right 


within six months after the decedent's death to take 
absolute ownership. We believe that there is no doubt 
that when the widow disclaimed that life interest, and 


asserted her right to take the art work outright, that 


49a 
Opening Statement on Behalf of Petitioners 


under subdivision PD of Section 2956 that action related 
back through the date of death and it is as if she had 
received an outright request of the art collection and 
the property which she received, therefore, qualified for 
a marital deduction. Now there is no issue of fact 
the subdivision D aspect of the case -- the stipulation 
adequate covers exactly what happened. And the law will 
be brief by us after the trial, if Your lionor please. 
merely wish to point out now that this case ought not be 
decided on the technicai are nents which the Government 
has advanced here. 

THE COURT: Are there any other provisions in 


Section 295 which will aid the petitioner other than 2056-D?| 


MR. IMBERMAN: Well, we believe that the entire coy- 
if 


struction of the. Will will: indicate: that it was the decedent|s 
intent not to give his wife a terminable interest and that, 

in fact, what she received was a bequest which qualified 

under Section 2056. The fact of the matter is -- the widow 
did receive the art collection which was the decedent's 
intent. The collection will be taxed in her estate so 

that the spirit of the law as far as marital deduction 

is concerned is certainly met and the only thing that the 
Government is attempting to accomplish here is in effect 

a double taxation of this art collection which we believe 


is a most inequitable result. Now with regard to the 
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construction of Artic]: Sth and our assertion that it 
does overall comply with the law, we will offer the 
testimony of the decedent's attorneys which in connection 
with the proper construction of the Will -- will show that 
it was the decedent's intent to give his wife an absolute 
interest in the art collection. That it was only because 


of the very uncertain status of the law in New York with 


respect to renunciations that the Will was drafted techni- 


cally as it was. But what the decedent intended was to 


give his wife the entire bundle of rights, so to speak. 
She could have an outright ownership or she could have 

a life estate if she wished or she could pass it out to 
charity. 

THE COURT: What were the uncertainties in 
New York law that you referred to? 

MR. IMBERMAN: The uncertainties in New York 
law dealt with the manner in which one could renounce 
and the time went -- the renunciation in a testamentary 
situation as distinguished from a intestacy had to.” 
take place. There was uncertainty, for example, as to 
whether if a widow was given an outright fitwpese in the 
property, she could renounce to a life estate. And I 
would prefer to have the witness who is an expert in 


this area tell Your Honor precisely what the uncertain 


6tatus of the law was. And I think Your Honor should 
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know that we rely very heavily on the "Tilyou" case which 
was decided by the Court of Appeals in this 

than -- just about two years apo. And the citation is 

470 F 2nd 693. Now that was also a case involving a marital 
deduction and whether or not the decedent's will 

spouse a terminable interest in the property which passed 
to her. And "Tilyou", Your Honor, may recall the decedent 
left his spouse his entire estate and then he added a 
clause which created a problem. i’ iat “if she dies 
before she shall become entitled to any nart or share of my 
residuary estate; (then it will pass to his children”. 
The Government claimed that that was a terminable interest 
and, therefore, the estate was not entitled to a marital 
deduction. Now the Court of Appeals found in that case 
that the New York law applied and so it does here. And 

the law -- the Court also found that the law was uncertain 
as to the meaning of the words "entitled to" and so here 
the witness that I will put on the stand will demonstrate 
for Your Honor very clearly that there was also an uncer- 


tainty in New York law with respect to renunciations. As 


a matter-of-fact it was clarified to some extent about 


four years after the Will was draft in 1971 -- a statute 
for the first time was passed which dealt with this 


subject. 


THE COURT: What does that statute provide? 
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nrovides that there mav be 


1 renunciation within a particular time in a particular 


manner. And to clarify t! Situation and if Your ‘Honor 
please, I[ would pref to have Mr. Lustrarten explain 
to Your lionor. But before that time there 

statute. There was a statute which deait with 
renunciation in cases of intestacy. Now also in "“Tilyou” 
the Court took extrinsic evidence from the lawver who 
drafted the “ill in order to demonstrate to the Court 
the testator's intent and we ask Your Honor, of course, 
to do the same thing. Permit the lawyer to testify. 


finally, in "Tilyou" the Court of Appeals held 


the uncontrovertible evidence in the case showed 
that the decedent did not intend to give his wife a 
terminable interest which is exactly what the evidence 
will show in this case. And I believe that when Your 
Honor comes to write the opinion of this case, it would 
be inappropriate for Your Honor to be fuided by the 


opinion of the Court ppeals in this latest statement 


to the meaning of terminable interest and the manner 


which a Will should be interpreted. 
‘HR COURT: Are there any ambiguities in the 
Will of the decedent? 
MR. IMBERMAN: Well, it's very difficult, Your 


Honor, and 1 think some of the cases that we handed up: 
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| to you to tell when a ill is ambirioun. And there may 
i 
- | be an ambiruity in the ‘vill even thourh at first reading 
; it looks as if its clear because it's always sometimes 
' when vou #0 behind the Will and you look at extrinsic 
— | facts that you can see that the Will 1s ambiguous ana nere 
: 
i * * +s ‘ H 
what we are concerned about is to have Your Honor have | 
i <3 : : | 
all of the information, the extrensic facts | 
| 
Pal . % . olen * | 
eoncerninge the circumstances surrounding the preparation 
a : ee A a ae oe | 
and the execution of this Will. And the ew tork cases 
10 


which we have cited to Your Honor, [ think: very cleariy 


indicate that New York thoughts will take facts -- testimony |! 


with regard to facets: and circumstances. I'm not talking 


13 ‘ i | 
about a declaration of the decedent but testimony from others 
14 pe 
whether they are lawyers or trust officers and I might 
15 | 
4] Ie ‘ ‘ rane F 
call this sentence to Your Honor’s attention in the "Tilyou" | 
16 | 
case because that was the very thing that the Court had to | 
| acs 
7 : Vs a * | 
determine. And at page 69 the Court of Appeals commented A 
18 


en and I would like to quote. “The receptiveness of New 


York Courts to extrinsic evidence to determine the circum- 
stances known to the testator when he drew his Will. 


And the latest expressions of opinion was by the surrogates 


indicates that extrinSic evidence is permissible in the 
very beginning in order to demonstrate to the trial of the 


sped 
in New York who deal primarily with Wills every day clearly 
fact 
that there is, indeed, some type of ambirsuity which 
{ 
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attention even thour 
he document. 
Very well. 
Your fionor, if | 
Leginnine my opening statement, I formally submit 


eee, We 


Stipulation of Facts with Exhibits A and Exhibits 1, 2, 
3 and 4 attached. 
THE COURT: Very The stipulation has 
‘elivered to the Court and the stipulation together 
enumerated exhibits are in evidence. 
MR. PHALIN: Secondly, Your Honor, the respondent 
would request that the Court excuse from the courtroom 


any potential possible 


respondent anticipates his remarks in his opening statement, 


may so to what their anticipated testimony may be if they 


testify. 
THE COURT: Very well. The respondent is 
invoking the rule. If you have witnesses in the courtroom-- 
MR. IMBERMAN: Do you want the witnesses excluded 
during his opening statement? 
THE COURT: 1 beg your pardon? 
MR. IMBERMAN: I gather that counsel would like 
to have the witnesses excluded during the course of his 
opening statement. 


TIL COURT: Yes, that is correct. They may be 
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excused. 

MR. IMBERMAN: If that's Your Honor's wish, I 
have never heard of it during an opening s 
| 
have seen it durine testimony, but that's all right. Perhaps 
the record should note, Your Honor, that Mr. 
and Mr. Lustgarten have left the room. 


THE COURT: Very well. 


MR. PHALIN: Thank you, Your Honor. Your Honor, 


| 
| 
| 
| 
i 
| 


all the issues in this case with the exception of one 

have been resolved by the parties. They have either been 
completely and finally resolved or if not finally resolved 
as yet, will be finally resolved dependent on the resolution 
of this one final issue as set forth in the Stipulation of 
Facts. So the one remaining issue before the Court's 
decision is as to whether or not a certair roperty interest 
passing to the surviving spouse of the testator qualify 

for the marital deduction. More specifically, in our case 
the testator had a rather valuable art collection, con- 
sisting of 55 paintings, 6 bronzes and a number of porcelain 
The testator's will provided that upon his death his sur- 
viving spouse, and this Your Honor is that Article 5th of th 
Will which is Exhibit 1 in the Stipulation of Facts. 

The Will provided that upon the testator's death, his 

wife should have the life use ‘to’ the entire art collec- 


tion. Article Sth further providing that the wife -- 
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survivine spouse shou] have a power of appointment to 


appoint to herself the absolute ownership of any or the 
entire portion of the art collection within a period of 
6 months. 

COURT: That provision is not cast in terms 
of a power of appointment as I understand it. Now you 
are referring to the language which says that"within 
six months after the date of my death -- either my wife 
or my daughter may renounce her life use, thereof, and 
if both of them so renounce the items shall become the 
absolute property of the foundation and --" 

MR. PHALIN: No, Your Honor, I am referring to 
the following paragraph -- sub-paragraph. 
THE COURT: All right, now "within six months 


after the date of my death, either my wife or my daughter 


may elect to take absolute ownership of any item whereupon 


said items shall become the absolute property of my wife 
or my daughter. In the case of my daughter, such election 
shall take effect if and only when her life use has begun." 

MR.PHALIN: That is the provision to which I 
refer, Your lHionor. 

THE COURT: . Yes. 

MR. PHALIN: The Will further provided that 
should the wife not elect to take any item of the art 


collection as her outright property and furthermore should 
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she no longer desire t have the life use of any item 


she hal the authority to renounce the life use and that 


life use would then pass to her daughter and if the daughter 


renounce! the life use as well, it will then pass to the 
foundation. 

THE COURT: Well, now, I did not so read the Will. | 
As I understood it-- "within six months after the date of 
the death of -- my death -- either my wife or my daughter 
may renounce her life use, thereof, and if both of them 
so renounce, the items shall become the property of the 


foundation." 


MR. PHALIN: That is correct, Your Honor. And 
the final sub-paragraph -- sub-paragraph C states that 
"anytime after said six month period, either my wife or 
my daughter may terminate her life use of any item and 
thus accelerate with respect to said item the provision 
otherwise effected upon her death." 

THE COURT: How would you interpret paragraph B 
if both the wife and the daughter selected the same item? 

MR. PHALIN: Well, paragraph B -- the final 
clause, Your Honor, states that"in the case of my daughter 
such election shall take effect if and only when her life 
use has begun." And her life use would not begin as to any 
specific item in the collection until the wife's life 


use had expired. 
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if, COURT: rom what do you draw that language? 
“MR. PHALIN: From the introductory clause of 
the Article Sth which directs a life use to the wife and 
upon her death to the daughter -- ¢he life use. So that 
with respect to the life use, it went directly to the wife 
and upon her death or her termination of it, it would go 
to the daughter. 


Very well. 


Sc these were the provisions of 


the testator's will. And as it happened, within 4 six 


month period after his death, his surviving spouse exercised 
her power of appointment to herself as expressed in Exhibit 
9 of the Stipulation of Facts and took outright possession 
of 49, excuse me, 46 of the 55 paintings -- all 6 of the 
bronzes and all of the porcelain. And then with respect 

to the remaining 93 paintings in the art collection, she 
revoked her life interest and that exercise is found in 
Pxhibit 3 of the Stipulation of Facts. And eventually, 

as set forth in Exhibit 4 -- the daughter exercised her 
power of appointment as to the remaining 9 paintings in 

the collection. So that as a matter-of-fact, the surviving 
spouse and daughter took the entire collection as their out- 
right property through their exercises of the’ respective powers 
of appointment. The question now before the Court is--whe- 


ther or not tre46 paintings, 6 bronzes and porcelain taken 
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+ tern } he aY¥YOne I an 
weowunen ne e@xey ae | i 


SS i al a 
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take the position that, 


respondent's 

stated in our leral memorandum 

loss to understand petitioner's position 
treats with disclaimers -- situations 
vine spouse receives a property interes 


third party's disclaimer of that interest 


SUrViVin’ 
7 


factual situation of 


treating 71th any property 


got the property - 

disclaimer -- evena 

received the property a: 

of appointment. She had 

power. She exercised that power. It appears to the 
respondent that as a result, 2956D is totally inappl 

But certainly we were fully prepare! to expa:.d upon 

and treat it more fully on brief. Hopefully, at that time, 
we may be further enlightened as a result §f the petitioner’ 


brief as to exactliv what their position is and what authority 
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But the respondent is of the opinion 
is the only issue before the case and this is how the 


should be submitted and if the respective parties 


that specific legal question, 


proper (si received by the surviving spouse 


1.@.,, does the 
qualify for the marital deduction under the provisions of 
2056D. However 
“Wlell, now I understood the statement 
minutes ago to he to the effect that not only was 
the petitioner relying on 2056D but also the broader 
provisions of 2056A. 

MR. PHALIN: If that be the case, Your Honor, 
we would be plad to discuss that on brief as well. 

THY) COURT: Very well. 

MR. PHALIN: At the appropriate time. llowever, 
the petitioners have asked leave of the Court to present 
oral testimony concerning circumstances surrounding the 
iraftine of the Will in question and concerning the 

ssed intentions of the testator at the time of 
drafting of the Will in question. If I may attempt to 
summarize quickly what that anticipated testimony would 
amount to -- apparently it is this. That at the time the 
testator came to his attorneys to have them draft his 


wast Will and Testament, he expressed to them his inten- 


tions with respect to his art collection and how it should 
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be disposed of. It it their contention that he expressed 
to them that his desire was that he wanted his surviving 
spouse to have the createst possible flexibility with 
respect to the art collection. I believe counsel's opening 
statement used the term "wanted her to } the whole 
bundle of rights". She could do -- have as many options 
as possible. But it is more clearly stated in their 
previously submitted memorandum, I refer to pages 3 and 4 
of the trial memorandums where they state "the 

primary intent was to provide his wife with a maximum 
number of options with respect to the disposition of his 
collection." The bottom of page 3 they state " 

occasions the decedent expressed his intention to sive 

his wife the option to take any part or all of the bequest 
in order to provide her with maximum flexibility." At 
page 2 of the legal memorandum, they again state "their 
witnesses will testify that the decedent's overriding 
interest was to give his wife maximum flexibility with 
respect to his art collection." This then they said was 


the intent of the testator. And they obviously conferred 


with him concerning it. I assume they said "all right, 


fine, we understand what you want and we'll go ahead and 
draft it and when we have it drafted, we'll bring it 
back to you, make sure you understand it and if everything's 


all right, we'll execute it." They then proceed to the 
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iratting stare. And tien they say that the draftors came 


the provisions of the will would be operable under New 
York State law. Specifically thev were concerned that if 


they drafted the Will to give the collection toe the survivin 


| 
| 
upon a problem. They were concerned with whether or not 


spouse outright with the power to renounce it in favor of 
a lesser interest, namely a like estate, that they were 
concerned that there was some alleged uncertainty under 
New York State law whether such a provision would be 
operative. ‘The respondent has no quarrel with this. 
Surely every attorney drafting a will should be concerned 
about whether or not the provisions are going to be oper- 
able under the appropriate stati aw. They then contend 
that the draftors decided that they had better be careful. 
And, therefore, they would look for another way to draft 
the Will which would still express the intentions of the 


testator but would not run into any problems with respect 


to New York state law. And they came up with an alternate 
form. The form they decided upon was this. They said, 
"look, we will give her a life estate -- a life use of 

the entire collection with the power of appointment 
exercisable within six months. And then if she wants to 
take it as her outright property, sh* can do so. If she 
only wants a life estate -- she has it. Furthermore, we 


will put in a provision that if she does not want to take 
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it into her own posses ion and furthermore, did not want 


a life use of it, then she can renounce the life use and 


have it eo to charity. Then she has all her options, all 
the flexibilities the testator desired and with no problem 
with the New York state law. And, furthermore, it is our 
opinion that it qualifies for the marital deduction under 
2056D." All their problems have been solved. They take 
this draft form back to the testator. And to be sure, 
they knew exactly how they were draftins it. And, arain, 
they point this out in the memorandum. They refer to 

page 3 of the trial memorandum. So they state, "the Will 
was drafted in the form of a life estate with the unquali- 
fied risht to take absolute ownership." Again on pace ' 

of the lesal memorandum, "one of the witnesses will 
further testify that the Will was drafted in its final 
form because the technical requirement of the New York 

law relating to renunciations were not clear at that time. 
In view of the unsettled state of the law the decision 
mas made to utilize a six month provision in testator's 
Will in order to be certain that any renunciation or 
election would be valid in a New York law." So they knew 
exactly what they were doing. ‘they had a very weighty 
reason for doing what they were doing. But there was no 
ambiguity or unclearness as to what they were doing. They 


> 


knew fully well they wer? giving her a life estate with 
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a power of appointment. And there was a: reason why they 
wanted to do it that way. They didn't want to have any 
problems with the New York State law. And, apparently, 
they were also satisfied that they would not have anv 
problems with the Federal estate tax law either. But at 
any rate, they take a package back to decedent, explain 
it to him, say to him, "we think we have exactly what you 
want -- it gives your surviving spouse exactly the flexi- 
ability you expressed to us, furthermore, we want to do 
it this way because it gets around the preblem of state 
law and, furthermore, you don't have to worry about the 
marital deduction. Because this form will qualify." The 
testator reads it, says, “it's a nice job -- just exactly 
what I wanted. She has all the flexibility I intended -- 
where do I sign?" The testator executes the Will, and 
later dies. The Will is admitted to Probate, the Circuit 
Court has no problem interpreting it, since it's exactly 
what it says, the wife proceeds under the expressed 
provisions under the Will to execute her power of appoint- 
ment and execute her renunciation of the life estate in 
the remaining works of art of which she has not appointed 


herself. ‘lo problem at all. Everybody is happy. How- 


» this then is the testimony which the petitioners 


ask leave to put before the Court. Now the question is 


two thines. One is it admissible, and secondly - 
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admissible, what does ‘t prove? It is the respondent's 
firm position that it is in no way admissible. Which is 
where we get into the area of the law concerning when a 
Court is permitted to receive evidence concerning the 
surrounding circumstances -- the drafting of a testato>r's 
Will, including the testator's intentions. No question 
that there are occasions when a Court can take such 
testimony. The rule as to why they don't normally do it 


is obvious, of course. Because if they did, then you would 


have a Will that was part-written and part-oral. You would 


w 


have an endless line of litigants come in and say, 
regardless of what the Will says, on any number of 
occasions the testator told me he wanted me to have such- 
and-such. And because that was his intent, I should have 
it." Obviously, you simply can't function that way. The 
Courts have said, "if possible, you must draw the testator's 
intent from his Will, however, there are occasions when 
the testator's Will may be ambiguous -- or be unclear as 
to one of three things. One -- who is to get something. 
Two -- what are they to pet, or three -- when are they 
to get. These are important things because a Circuit 
Court must administer the Will -- must apply the Will d 
have to know these things. And if it's not clear in the 
better place to look than to any evidence 


cf ‘ , } t : - 
concernins the testator's f that 
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way to implement the Will. The resnondent has no quarrel 


with that. Of course you, under those circumstances, you 
can admit testimony as to the testator's intent. However, 
the testimony which the petitioners want to put before the 
Uourt 15 not testimony as to what His intent was -- as to 
who he wanted to give something to -- what he wanted to 
five them or when he wanted them to get it. The Will is 
in precise conformity with what the intentions were on 
those three items. He had no quarrel with his wife being 
the beneficiary. He had no quarrel with her having the 
option to take outright or have a life use or renounce 
the life use. has no quarrel with when she got it. 
Their eviderce is simply to his intent as to what he wanted 
the lesal consequences to be with respect to Federal 
estate taxes. Ali they want to put before the Court is 
the fact that he wanted the marital deduction. Well, 
fine, but that's not relevant to our determination. Not 

a question of what he wanted or what he intended. The 
question is -- does what he did qualify under the code 

for that treatment. The petitioners also say and are 
correct in saying that besides evidence directly of intent, 
the Courts may also take evidence of surrounding circum- 
stances. But the only situation of which the Courts are 
permitted t h -- is to show that although a Will 


on its face is when the lanruare of that -- when 
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the clear language of ‘hatWill is taken in reference to 


some other extrinsic circumstance, it no longer becomes 
Clear. A very good example is set out in petitioner's 

legal memorandum where they said -- where they cite a 

case where the language of the Will was that -- the 

testator wanted to leave, I believe to a son or daughter, 
100 shares of a certain company. Now is it -- which seems 
clear enough on its face. However, evidence was presented 
to show that in the period between the drafting of the 

Will and the testator's death that 100 shares had received 
stock dividends and stock Splits so that at the time of 

his death, that original 100 shares now represented 250 
shares. So obviously, there is a problem for the Circuit's 
Court. Jlow much is the son or daughter supposed to receive? 
109 shares or 250 shares. So that the -- surrounding 
circumstances are permitted if they will show -~ are 
relevant to show an ambiguity which would not otherwise 

be disclosed. And once that ambiguity is established, 

then the Court can again go to the intent of the testator -- 


if such evidence exists to determine how he would have 


intended the situation to be handled. But the testimony 


which petitioners ask to put before the Court does not 
raise any such ambiguity. The testimony of the surrounding 


circumstances they want to present, simply establishes 


the reasons for which they drafted the Wi as they drafted 
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Hit it does not rise any deubt as to what they 
meant when they drafted it. They still meant to give 
her all her options. All her bundle of rights -- which 
they did. The fact that they had some weiehty reason for 

is of no relevance whatsoever. ‘le would assume that 
they would have a reason for drafting it the way etney 
drafted it. Hopefully, every lawyer has a food reason 
for drafting a legal document precisely the way he drafts 
i+. So on this eround, it is our position that the 


evidence is totally inadmissible because the only conflict 


that points up is simply the possible contradiction between 
the actual legal consequences of the Will and the intended 
legal consenuences of the Will. And even there we don't 
as yet have a real conflict. Because the petitioners 
may be correct. Maybe the Will as drafted does qualify 
for the marital deduction. 

So as you analyze the Will, the 

his widow a life estate plus a general 
power of appointment. 


Me. PHALIN: That is correct. 


It has been some time siiice I 


analyzed Section 2056 BS which deals with the life 


estate with the power of appointment in the surviving 


pouse. [s there any particular reason why that section, 
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MR. PHALING Yes, Your llonor, there are speci 
requirements that the power of appointment in order to 


qualify for the marital deJuction must be exercisable 


throuphout the lifetime of the holder of the party. 


it's exercised for only a limited period 
terminable interest. Because at the 
period, it lapses. 

THE COURT: Here in this case the widow is 
required to exercise the power within six months? 

MR. FPHALIN: That is correct, Your Honor. 

THE COURT: Well, I have -- I have read the 
briefs submitted by the parties and I have concluded 
I should hear the testimony concerning 
facts and the circumstances known to the decedent when 
the Will was made. I think the issue is a close one 
and it may very well be that upon consideration of the 
case, an opportunity to study the | de: he I would 
conclude that the testimony should not be considered. 
But I think the most reasonable thing for me to do at 
this time is to hear the testimony and I don't think that 
hearing the testimony will so contaminate my mind that I 
will be unable to reach a fair and reasonable decisi 
in the case if I conclude that it should not be considered 


in reaching the Court's decision. 


you, Your Honor, me 


’ 


moment, please? 

Thr COURT: 

MR. PHALIN: Your Honor, could the parties 
approach the bench, please? 

THE COURT: Yes. 


(Off the record) 


MR. PHALIN: The respondent has nothing further 


on his opening statement. 

THE COURT: Very well. 

MR. IMBERMAN: Your Honor, I would just like to 
briefly make one or two cuwients. I don't intend an -- 
extended reply. But I. do want to say that opposition 
is that this is not a power of appointment. I'm not foing 
to arrue that -- I think it's much better for everyone 
concerned if we brief the point to Your Honor. And -- 

THE COURT: Now would you be willing to specify 
the provisions of Section 2056 that you rely upon. You 
have mentioned 2055) -- 

MR. IMBERMAN: ies. 

THE COURT: <-- specifically. Do you rely upon 
2956A which is the general provision regarding the 
allowance of the marital deduction? 

MR.IMBERMAN: Could I consult with my expert 
on that, Your Honor? 2056A and D, Your Honor. 


THE COURT: Very well. 
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THE CLERK: ould you please stand and raise your 


right hand? You do solemnly swear that the testimony you 


are about to give the Court in this case shall be the truth, 
the whole truth, and nothing but the truth, so help you 


God? 


THE WITNESS: 1 do. 
THE CLERK: Be seated and state your full name 
and address for the record, please. 
THE WITNESS: Alan Rosenberr, 115 Central Park 
York. 
ALAN ROSENBERG, 
called as a witness, having been duly sworn, took the 


stand and testified as follows: 


DIRECT EXAMINATION 
BY MR. IMBERMAN: 


Q Mr. Rosenberg, are you a member of the New York 


IT am. 
When were you admitted to practice in the state? 
A 1955, 
Q And would you please for the record tell us 
the name of the firm for which you are a member? 
A Proskauer, Rose, Goetz and Mendelsohn. 
Q And for how long have you been associated with 


the firm? 
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Since 1957. 
And how long have you been a member of the firm? 
Since 1967. 
Do you specialize in any field of law, Mr. 
Rosenberr? 
A Yes, I specialize in the tax field. 
Did you know the defendant, Ludwig Neugass? 
1 did. 
And in what connection did you first meet him? 
A I met him when he came in to -onsult with me 
concerning his Will. 


And approximately when was that? 


And did you meet him at your office? 
Yes, 1 did. 
iow many times did you meet with him before the 


Will was drafted? 


| 
| 
' 
| 
| 
} 
| 
| 
| 
{ 
| 
{ 
| 
| 
A It was shortly prior to -- 1967 -- 19 


A I met with him two, three or four times. 
And can you tell the Court whether Mr. Neugass 
was particularly tax conscious? 


? 


A He was extremely tax conscious. He had had 
my 
a considerable amount of tax-oriented planning done at 
the time we had seen him. 


Q Yes. 


A He had, for example, a pension trust that had 
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been set up before the time that we had seen him and he 


had an insurance trust and it was quite clear that he was 
very tax-oriented. 

Q Uh-huh. Did you have a discussion with Mr. 
Neugass concerning his estate plan? 

A L axa. 

Q Would you just tell us generally the things that 
vere mentioned during the discussion? 

A Well, the discussion -- 

MR. PHALIN: Objection. Your Honor, could we 
know when and where -- which conference we are talking 
about. Said he met him two or four times. 

THE COURT: I sustain the objection. 

MR. IMBERMAN: Could you tell us when you had 
these discussions about the estate plan and where they 
took place? 

A They took place in my office and they took place 


early in 1967. 


Q Now could you tell us the discussions of the 


subject matter of these discussions concerning his estate 
plan? 

A Well, the type of discussion that we had was 
a general review of all of his assets -- the type of 
assets he had -- estimates as to the value of the assets 


that he had and what he wished to do with the assets. In 
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other words, the objec's of his bounty -~- where he wanted 
his assets to go with the idea of formulating a suitable 
plan for him. 

9) And did he tell vou who the principal objects 
of his bounty were? 

A The principal objects of his bounty were his 
wife and his -- his daughter. 

Q And was there a discussion with nim as to the 
best wav to accomplish the desires which he had? 

A Yell, in our initial discussion he told me what 
he wished to do and as a result of that discussion, I 
took the information and then with a thought of discussing 


it with peorle in our Estates Department who have the 


primary function of drafting wills to come up with a suit- 


collection -- the value of which was known or estimated 


able plan for him. He indicated that he had a huge art | 
| 


at that time but the value which in the future was uncertain 
And he considered this to be a complicating factor in his 
estate because with respect to the art, how that -- first 

of all he didn't know whether he wanted it to go to his 

wife or set up a foundation for it. He thought he had a -- 
huge collection which he might want to keep intact. Now 
what he told her -- what he wanted to do wis get as much 
flexibility with respect to this art collection as possible. 


He was concerned that the estate taxes on the art could 
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have it -- could deple e other assets in the estate. 
So he was concerned that that be very carefully handled. 

Q And what did you actually do about preparing the 
Will, if any. 

A I did not prepare the Will. I discussed it with 


people in our Estates Department who then prepared the Will. 


Q Fine, and did you then pet it back? 

A Yes, I did. 

Q And did you discuss it with Mr. Neugass? 

A Yes, 1 did: 

Q And could you tell me generally what you told 
him that Will accomplished -- particularly in connection 
with the art collection. 

A Well, what I did was -- I went through every 
provision of the Will and exp]..ined how it fit into the 
purposes as I had understood them and with respect to the 


art, I told him that the provisions, although complicated, 


did accomplish what he wanted in that they did give complete 


flexibility to his wife with respect to the art. ‘That 

she could take it herself, she could use it herself or 

if she did not want to have it, she could then -- then the 
art would be given to his daughter to take if she wanted 
the art, and if neither one wanted the art, then it could 
go to a charitable foundation with the idea that under 


these circumstances, it would go to the foundation free 
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and that the! ta (on the art) would not’ eat up’ the 
the estate which the family needed to live on. 

Was there a discussion with him about the estate 
taxes that there might be in connection with this Will? 

Yes, there was. We pointed out to him that the 
Will was drafted with the intention of minimizing the 
taxes to give the widow the full marital deduction so 
that she would have as much available to her to support 
her for her life as possible. 

And was this in accordance with the intentions 
he had communicated to you? 

Yes, he was satisfied with the Will. He was 
satisfiel with my explanation of the Will and after the 
explanation he proceeded to execute it. 

Q And did he subsequently sign the Will? 

Yes, he did, 

I have no further questions. 

PHALIN: Your lHlonor, before I begin cross 
examination, I would like to renew or restate my objection 


obviously from the testimony of this witness -- what the 


Will expressed was exactly what the testator expressed 


to the draftor. 
THE COURT: Very well, I'll note your objection. 


MR. PHALIN: Thank you. 
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EXAMINATION 
PHALIN: 


Rosenberg, would you state to the Court 


| 
| 


| 
| 


what, if any, particular leral education -- levsal educationei 


background you have in the tax area? 

A I graduated from the Columbia Law School and 
then I have a Masters of Tax Law which I received from 
N.Y.U. 

9 Thank you. You've testified that when the ‘ill 

id been completed -- the drafting had been completed -- 
you went over it. 

A Yes, I did. 

Q Is it true that 
Will provided for exactly what the testator had told you 
he wanted done with the art collection? 

A Yes. 

Q No question in your mind that's what he wanted? 

A That was my understanding and that's what I 
communicated to him and he was satisfied. 


So that you explained all the provisions to 


Yes, I did. 


Q And he was also satisfied with that provided 


for the art collection exactly in the manner he desired? 


* 


A Yes, in that what it did was give the wife the 
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complete control of th art collection which is what he 
wanted. 

Q Thank you. 
A So that all decisions with respect to it could 


be made after his death. 

Q Thank you. Did you then review the provisions 
of Article 5th of the Will -- pertaining to the disposition 
of the art collection with respect to the marital deduction 


under Federal estate tax laws? 


A Do you mean -- did I explain the technical -- 
9) No, did you yourself? 

A No. I did not. 

Q Were you concerned yourself as to whether or 


not the provisions concerning the disposition of the 
art collection would qualify for the marital deduction? 

A I was not concerned. I anticipated that they 
would fully qualify for the marital deduction. Let me 
explain that the Will was prepared by our Estates Depart- 


ment and -- 


9 
Q But you are the tax expert, aren't you? 
A , 1 am a tax expert in terms of planning but 


I'm not an expert in drafting wills. 


A And I did not draft the Will. 


Q The man who drafted the Will -- is he an expert 


17 


18 
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A Yes, he was. 
Q So that -- would it have been his responsibility 


to review it for estate tax purposes? 


A Yes, it would. 

Q What then was the nan of your review: 

A Because it was my client. I reviewed it -- the 
slient came in to me -- the client expressed his intentions 


to me so, naturally, I met with the client to explain 
to him that the Will covered his intentions and I thought-- 
I told him -- carried out the objectives that he wanted 


carried out by the Will. 


Q And did you tell him also that in your opinion 


it would qualify for the marital deduction? 


A Yes yturad. 

Q And what did you base that expression of opinion 
on? 

A On the basis of the fact that the Estate Depart- 


ment planned the Will and planned it to give the maximum 
tax savings to him including the marital deduction. I 
did not independently review the Will in terms of the tax 
statute. That was not my function. 

Q So you merely assumed that it would qualify? 


You did not as a matter-of-fact satisfy yourself that 


in your opinion it would. 
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That’ s corve: t. 


” 9) Mr. Rosenberg, you testified that you met with 


3 the testator from two to four times. . Did you make any 


written record of those interviews? 


A t 


| A [ customarily make memorandum of interviews and 


I am sure that there are some memorandums in our files. 


Did you make any other written records concerning 


his estate tax plan? 


don't recall 


at this moment. There may be 


did not review it to 


And would they also be in your file? 


there was correspondence, they would be in 


At this time, Your Honor, we request that that 


file be made available to respondent to review and the 


record held open to continue cross examination of this 


witness upon completion of that review. 


(R. IMBERMAN: If Your Honor please, I object 


to counsel's request for a wholesale right to rummage 
through our files. But if specific documents are requested 
and Your llonor feels that those specific documents are 
appropriate for review, why, I will be glad to look through 


the files, but I don't think it's right for him to say, 


‘show me your file". 
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THE COURT: ell. Let's handle the matter this 
way. halin, you proceed with your cross-examination 
to the extent that you feel that you can at this time. 

And I would ask that the memoranda of interviews prepared 
by counsel at ime you talked with the d 

with correspondence with the decedent regardi 

pretation and application of the Will be made available to 
counsel for the respondent for examination. [It 

me that enoush time has lapsed here to where 
correspondence would be a much more reliable 


to the advice which was given and perhaps the recollection 


of the witness unless the witness reviewed that correspon- 


dence in advance. And as I unde 
be that he did not review the letters. Now 
that he was asked did he review the memoranda 
prepared. Did you review the memorandum -- 
WITNESS Yes) 2 
COURT: -- in advance of your testimony 
this morning? 
THE WITNESS 
THE COURT: Very well. 
the contents of those memoranda? 
THE WITNESS: Well, the memoranda, of course, 
did not include all of the discussions that we had. It 


was just more or less as a guide to the people in our 


Estates Denartment for preparing the Will. There is a lot 
more that does not reflect in that and there were several 
conversations with people in the Estates Department with 
respect to preparing the ‘Vill. 

THE COURT: Since he ~eviewed the memoranda 
in preparation for his testimony, it seems to me that 
the memoranda should be produced. 

MR. PHALIN: Thank you, Your Honor. And for 

Honor, I've gone as far 1 ean 
examination at this time. 
OURT: Very well. 
IMBERMAN: We couldn't get the memorand 
Your Honor, until this afternoon. 

MR. PHALIN: I would suggest, Your Honor, that 
we go ahead with the next witness and see what additional 
problems may arise with that witness and then we can 
handle it all at once. 


MR. IMBERMAN: I have no objection to that. I 


take it that you are finished with your cross examination 


to anything you may find in the memoranda? 


MR. PHALIN: That is correct. 

MR. IMBERMAN: Very well. 

THE COURT: It's possible that on reviewing 
the memoranda, it will not be necessary to cross-examine 


witness further. It may be -- 
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Fine. 


That is correct, Your Honor. 


? MR. IMBERMAN: All right, you may step down. 


THE WITNESS: Do you want me to step out? 
y I 


IMBERMAN: 


Your Honor, since the witness 


has finished with his testimony, can he sit in the court- 


room? 


MR. PHALIN: There is a possibility he may be 


Your Honor. 


THE COURT: In view of the fact that he may be 


recalled, 


I believe it would be appropriate for him to 


.< 


leave the 


courtroom. 


TWIT 
hia ks 


CLERK: Raise vour right hand. You do 


solemnly swear that the testimony you are about to five 


the Court in this case shall be the truth, the whole | 


truth, and nothing but the truth, so help you God? 


THE NESS: = do. 


1H 


CLERK: 


Be seated and state your full name 


wa 


and address for the record, please. 


THE WITNESS: My name is Ira Hf Lustparten. 


L-u-S-t-g-a-r-t-e-n. I reside at 200 Glendale Road 


a4 


Scarsdale, New York. 


called as a witness, having been duly sworn, took the 


stand and testified as follows: 
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Lustgarten, you are an attorney admitted to 


York? 


are you a graduate of the Columbia Law 


hat same year? 


or the record 
“e asSuc.ated? 
through 1968, I was 
Proskauer, Rose, Goetz and 


became a member of 


Now, Mr. Lustgarten, could you please tell us 
what you have done since graduating from law 
school in 1958 and the practice of law with particular 


emphasis on your specialty in estate law? 


A Well, from about 1970 to the present, I have 


been involved principally in estate Planning, estate 


eine do ome ar me RARER APRA Wr eg omer enaere ste 
RT RS RNR: SRR eeAECRED canes escianoac -semvomeeres | 


administration, pardor me, and 
involving philanthropic organizations. 
on the faculty at the Columbia Law 
in Estate Administration. ma member of the ittee 
on Trust [states in the Circuit Cor >f Association 
of the Bar of the City of New York, am a member of the 
Executive Committee of the Trust and [state Section of 
the State Bar Associatio: m low of t] American 
Collere of 
Committee of Columbia University -- 

Law Institute and that's 


Mr. Lustgarten, did you have 


Q Could you tell 
did you have your origin: ) : n connecti 
the preparation of 
A Mr. Rosenberg. 
And could you tell us generally what 
berg told you with regard to the assets of Mr. 


and what he wanted done. 


A Mr. Rosenberg described in peneral terms his -- 


specifically -- where he knew specifics the nature of Mr. 


Neugass' assets. He toid me that there were various 


securities, various business interests -- that thcre was 
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was difficult to value on the 
basic of the infermation available at that time. He told 


me that Mr. Neugass had a wife and a daughter -- the 


jauwhter had children. ! descr qd Mv. Neugass' interest 


in loins as best he could by his wife who was the primary 
object of his bounty an? his daughter, of course, was the 


lesser object, gradual and coming behind that. He told 


me that we wanted to have a Will which would qualify for 


the marital deduction. ile told me that Mrs. 
that the status of her health was uncertain. 
He told me that to the extent possible, we should strive 
for the maximum flexibility in the estate plan consonant 
York and the provisions of the Internal 
Revenue code. 
Was -- are you finished? 


And was this discussion with regard to flexibility 


* 
ly in connection with the art collection? 


Basically, yes. The idea was that -- at this 
time Mr. Neugass was pretty much up in the air with 
regard to the art collection. He, as described to me, 
did not know the extent to which, if at all, he might 
be makine charitable contributions of the art during his 


lifetime. He wanted -- if this question was not resolved -- 


MR. PHALIN: Your Honor, I would like to raise 
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an objection here -- 

THE WITNESS: Okay. 

MR. PHALIN: -- Lased on hearsay since the witness 
said that he did not talk directly with the testator and 
he is testifying as to what Mr. Rosenbergs told him and Mr. 
Rosenberg has already testified. 

THE COURT: As I understand it, he is summarizing 
the instructions which he received from Mr. Rosenberg 
concerning the preparation of the Will. 

MR. IMBERMAN: That is correct, sir. 

THE COURT: I'll overrule the objection. 

THE WITNESS: Not knowing whether the art or 
the disposition of the art would be resolved by him 
during his lifetime, the instructions that I received 


were to provide that Mrs. Neugass would be -- have all 


of the options that he had during his lifetime vis-a-vis 


the art collection. The options that I discussed with 

Mr. Rosenberg were her taking the entire art collection, 
her having a life estate in the art with remainder to 
charity which under the law as it existed before the 

"69 Tax Reform Act was perfectly all right. Her being 
able to disclaim and then give the same sort of options to 
her daughter with the ultimate charitable beneficiary 
being a foundation that either -- had just then been 


organized or about to be organized. I don't recall which. 


> 
> 
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IMBERMAN May I have a copy of that stipu- 
lation? Mr. Lustgarten, I have put in front of you a copy 
of the Will of Mr. Neugass and I ask you to look at Article 
Sth in particular and to tell us why the article was 

irafted in this particular manner. And in answering, 
would vou please focus on why the Will did not give Mrs. 
the art collection outright with the right to 
hy d fou put the six-month 
ich time at or the 
death during which 
time his widow could renounce life estate and elect 
to take outright ownership? 
MP. PHALIN: Objection, Your Honor, I don't think 
been established that this witness did, in fact, 
put any provision into this will. 
THE COURT: Did you draft the Will? 

WEINESS: = did, Your Honor. 

COURT: Very well. I will overrule the 
objection. 

MR. IMBERMAN: Thank you, Your Honor. I apologize 
for not having asked that preliminary question. 


A In order to respond to your question concerning 


Article Sth, I think it's necessary to review just very, 


very briefly the State of New York law in 1967 when this 


was being done. The Courts had held and the citations 


89a 
Lust arten - Direct 


are available but basi ally in Hardenberrh, I suppose, 
that <-- you could not renounce an intestate share without 
making a taxable gift because an intestate share was 
deemed to have vested on death unless there was some state 


law which provided for renunciation procedure. It certainly | 


was the law of New York that somehow or other you could 


renounce a testamentary disposition and in a testamentary 
disposition where there was a renunciation, there was not 
a taxable gift and that had been determined, 
Brown against Rutzahn. In 1964, the New York legislature 
responded .to» this line of ¢ by adopting 
decedent estate law, section 837A wh subsequently was 
“necodified" as part of the estates powers trust 
law of New York as Section 4-1.3. That dealt with 
renunciation of intestate shares and in DEL 87A and its 


successor statute, there was provided a mechanics for 


such renunciation which included a time frame within 

which renunciation had to be accomplished -- which was 

six months from the grant of letters of administration. 

As to the renunciation of testamentary provisions at that 
period, there was no clear law in New York as to a variety 
of things. It was unclear what constituted a timely 
renunciation whether you could have a partial renunciation 
either auantatively or qualitatively and quantatively I 


mean renouncing a portion of a bequest or 4 portion of 
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-~ take this bu! leave that and so on. That was 


unclear. It was also unclear whether you could renounce 


qualitatively -- renouncing a fee interest to a lesser 
interest é ife estate, for example. Now the renunciatio 
situation with regard to testate matters remained unclear 
until 1971. In 1971, the legislature adopted EPL 3-3.10. 


And even though that was adopted in '71, supposedly to 


clarify the law of testate renunciation, it was still 

a troubled and unsettled area in New York with the Circuits 
certainly in wide variance between various counties as 

to the way it works. But the point i would make is that 


where ; EPL 4-1.3 was adopted to create a right the 


right to renounce an intestacy -- EPL 3-3.10 was created 
to clarify a right that everybody knew existed but didn't 
know how to cope with it. With that background, I will 


go on to answer your question. As to why the Will did 


was because it was not at all certain that renounciation, 
be had in a testate situation with regard 


a portion of the collection. One of the options that 


not provide outright request with the right to renounce -- 


was sought to leave with Mrs. Neugass was the option 
to have a life estate with remainder to charity. In part, 
this was because of the -- well, I then understood to 
be the tenuous nature of her health. And it was also 


unclear, as I said, whether you could renounce from a 
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fee to a lesser posses ory estate. 
election, a)]] f this renunciation law 
-- to bother the plan. And it seemed to 
and still does, that there --~ it is akin to being 

d an apple and an oranre. A you can ' "here's 
an apple and an orange. Take one or the 
And if you take the apple, you are rejecting, « 
renouncing the orange" --if you are limited to one choice 
or the other. It is for that reason that the art collection 
was not left outrieht with a power of renunciation because 
we didn't know where that would lead to under the law of 

ew Yor':. Th: six-month provision is clearly derived from 

what was then the only indici- of renunciatior lis- 
claimer of election or what have you -- that there was in 
the State of New York. All that then existed was the 
Statute that had been adopted in 1964 which said that 
if you were soing to do this -- you had 
Six months after the grant of letters of admi istration. 
Parenthetically, I would note that when in 1971 the law 
was Clarified as to testate renunciation for whatever 
reason they put in a one-year period from the date of 


letters testamentary or the date the Will is admitted to 


Probate. Now the six months from the letters of adminis- 


tration, obviously, could have been longer and almost 


always certainly have been longer than six months from 
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Ne idate of death. | Ar there is a provisior 


of the Internal Revenue code which imports a 


provide for a survivorship of up to six months from the 


date of death and still qualify for the marital deduction. 
in very general tepine but am certain everybody 
room is familiar with the substance of the provision. 
And so fiven six months under the New York law .as the most 
analorous time period given the starting point of date of 
death under the most analogous provision of the Internal 
Set forth in this instru- 
six months from date of death. 
~ did the Will as drafted by you as far 
as you are concerned comply with all of the instructions 
that you had received from Mr. Rosenberg? As to what 
your -- 
t certainly believe that it did, sure. 
-~- including giving the widow this flexibility 
to have everything including the outright 
provision? 
A It was my understanding and what I was attempting 
to do that we were giving her the whole -- to use the 
law school phrase -- bundle of rights and the bundle 
of ‘sticks. 
Q While at the same time giving the estate the 


marital deduction? 
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yy 


Yes, or ever conceivably 
way a charitable deduction after her 
that been the way it worked out. 
Q IL have no further questions. 
CROSS EXAMINATION 
PHALIN: 

Mp. Lustrearten, 1 take it you hold yourself 
out as expert in New Ste } ate 

To the extent 
ethic I suppose. 

You also hold S an expert 
Federal tax law? 

Generally, no. In the area ec 


flit tax law, judiciary income tax, the law having to 


do with private foundations, suppose, yes, but certainly 


not in corporate partnership or other areas. 

Q What is your educational backsround 
respect to Federal tax law? 

A Well, I attended the Columbia Law School. 
took most of the courses then available } aw school 
in this general area. 

’ 
Q What courses were those, sir? 
A Gee, I really don't remember. I know I took 


a tax course. I certainly took an awful 


courses. tT know. that I 


foye 
ssid 


courses to the extent ‘hat, 1s in any area of the law 
that 4s wsenerally denominated a: 2S : I suppose I 
could fo back and dig out a transcript and identify the 
narticular courses but [ really don't know. From the 

time of praduation until this time, I have certainly 
attempted by attending all the various fora, PLI seminars, 
work shops, estate discussion groups and so on that I 


could get to and by reading the materials, I guess, to 


keen myself apprised of this. This year’ 1 ll deliver -- 


or be a part of a four-person work shop panel in New York 
and New Orleans on jf r for the large estate and I 
somebody who ed me for that has some -- feel 
10) (‘Know the 
How am I correct in assuming that ‘you do not 


any vraduate educational experience in Federal tax 


That 2s absolutely correct. 

ld you state to the Court what your relation- 
ship in the firm was to Mr. Rosenberp to the time }> 
irafted the will in question. 

Il was an associate in the firm who had been 
there, let's see, for nine years at that time. I believe 
that Alan had become a member of the firm a year or so 
before but I'm not sure. I think he was a member of 


the firm at that time. 
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9) And you work::d in different departments -- 
different areas? 


A Yes. 


9) What was he doing? 


A He is in the Tax Department. 

Q And what was your area? 

A The.Estates Department. 

Q Did you do any amount of legal research preparatio: 
for the draftine of the will? 

A I can't recall. My -- my recollection would 
be no, but 1 can't recall, 

Q Well, I -- you have gone to some extent about 
this complex problem of New York State law. Did that 
not require some research? 

A Much of that required discussion with my seniors 
in the department and a general knowledge that this was 
a matter of concern. [ think probably that there was 
research done in the office in the area of renunciation 
and, perhaps, other estate planning or estate administration 
contacts. But I couldn't say that any was done that was 
specific to Ludwig Neugass. And it would be my recollection | 
that this was a matter of discussion with people who had, 
perhaps, looked into it. The: things that I had heard in 
discussions in the office and outside of the office among 


lawyers who were concerned with this problem -- but I don't 
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recall any research being done specific to the planning 
of Mr. Neugass' estate. 


Q What did you then do -- just sit down and draft 


A Of course. I sat down and did a first draft. 
And then I did a second draft and a third draft and many 
other drafts. And the drafts were read by various people. 
And comments were made. And this is the process. 

Q Well, who besides Mr. Rosenberg reviewed your 
work? 

A I am certain that other people because of our 
procedures internally in the firm read the Will because 
right now it is our office practice and always has been 
our office practice that a partner has to review these 
documents. So some partner, and I couldn't say who -- 
other than Mr. Rosenberg, reviewed the document because 
at that time I wasn't a member of the firm. I couldn't 


say who did it because I don't believe that we keep any 


sort of checklists as to who has seen every document. 


But I know at that time in my 2ife, it would have had 
to have been reviewed. 
Q Is it also true that you did not do any original 
research with respect to whether or not the provisions 
of the Will qualified for the marital deduction under 


Federal estate tax law? 


arten 


A Are you talking about with regard to this 
particular Will? 

Q In regard to this particular Will. 

A It is likely to be true, yes. 

Q That you did not do any research. 

A That is likely to be true. 

Q Did you satisfy yourself that, in fact, in your 
Opinion :the provisions. would qualify for the marital 


deduction? 


else the Will would not have been executed in accordance 
with our procedures from the fice because it wasn't 
only a question of satisfying myself -- it was a question 
of satisfying my seniors. And I think, certainly, all 
of us had to before the document was sent out for 
execution or was executed had to be satisfied -- that it 
would qualify for the marital deduction or else the document 
wouldn't have been drawn that way. 

Q Well, what I'm asking, sir, would that have been 
one of your fundamental responsibilities to insure that 
it did qualify or did someone else, upon review, consider 
that matter? 

A No, it would have been my responsibility and 


whoever was reviewing the instrument. And I can't say 


A Obviously, I satisfied myself and others or 


that either one of us would have had a primary responsibility. 
' 


Lust 


Q And you are aying that having drafted it -- it 
simply appeared to you upon a reading that it would qualify? 
Based on your general knowledge, I take it, of Federal 
estate tax law. 

A Tt was drafted in such a way that it would 
qualify in our opinion. It's not a question of -- I 


drafted it and then read it and decided whether it would 


qualify or not. 
What was that opinion based on? 
What was that opinion based on? 


v 


Yes, siv, 


The opinion was based upon what I understood to 
& 


be the provisions of the Federal tax law as applicable 
in the State of New York because of this renunciation 
situation I described. 

Q But I take it, generally speaking, you didn't 


go to research it out. 


s the renunciation in this case, no. 
As far as whether or not it would qualify for 
the marital deduction. 
A Well, today I will draw a Will and it will say, 
"Y leave my entire estate outright to my wife." I'm 
convinced that will qualify for a marital deduction and 
I don't intend to do any research on it. 


Q What if you have a Will with a provision as 
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complex as Article 5th of the Will in front of vou. Would 
you assume off of the top of your head that that would 
qualify? 

A NWO, I would not. 

Q Did you at the time you drafted it? 

A No, 1 did not. 

Q What then did you base your opinion that 
meet the requirements of the code? 

A You are saying, I think you're putting the cart 
before the horse because what you're saying is -- there 
was -- 

Q Please, Mr. Lustgarten, just answer the question. 

MR. IMBERMAN: Now just a moment, let the 
witness answer, sir. 
THE COURT: Let him answer the question. 


THE WIT) : W I think that there's implicit 


in your thing that there is a document and then you looked 
at the document and said -- does this qualify or doesn't 
which is not the way this is done. The 
document is drawn in such a way so that in the belief and 
best efforts of the draftsman, it does qualify. The docu- 


ment then is looked at by other people. It has been a 


subject of conversation. Does -- if you are suggesting 


that it is then to be sent out for research -- the answer 


is -- no, it wasn't. 
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PHALIN: Mr. Lustgarten, 1 would like to 
know -- what were your best efforts at that time? What 
did you do? 

My best efforts at that time were to within the 
[ understood it to be -- both Federal and New York 
to get into this Will the intent of the testator 
and the marital deduction or alternatively, the charitable 
deduction. 
Let's approach it another way, Mr. Lustgarten. 
Did you eo and try to find a case involving a provision 
similar or identical to this one that was held to qualify 
for 2 marital deduction? 


I don't recall doing that. 


You don't recall doing that? Did you go to 
the statute and find language which led you to believe 
that these provisions would qualify? 
specifically recall it but I do know 
that at that time I was familiar with the provisions 
of Section 2956. 
Q Did you go to the regulations and find the 
language which told you 
A I don't -- 
Q -- or which led you to believe that would qualify? 


A I don't specifically recall it but at that time 


[ was familiar with the regulations under Section 2056. 


| 
| 
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Q Did you have any discussion with Mr. Rosenbergs 
as to whether or not the provisions would qualify for the 
marital deduction? 

A I don't recall any specific discussion with 
him as to that. 


Q Would you please state to the Court what your 


opinion is today as to whether or not those provisions 


meets the requirements -- for the marital deduction 
treatment. 
My opinion is that they do. 
And on what do you base that opinion? 
My understanding of the law, if you would like 
if you would like to see this, I am certain you 
will see it in the post-trial brief. 
Q What section of the code do you believe entitles 
those provisions to be treated -- the marital deduction? 
A 2056. 
Q And what specific part of 
A I would suppose if I were liimited, and I am 
certainly not going to limit myself to a specific part -- 
it would be 2056D. 
Q Now are you familiar with the expressed provisions 
of 2056D? 


A In the regulations? 


I take it you refer to code. 
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Well, 


What language in believe encompasses 


the provisions in this Will? 
Would you like to 


mnue code? 


COURT: Yes 


TMBERMAN: wuestioning at 


stain the objection. 


Your Honor, the witness is testifying 


in the area of Fereral estate tax law. He 


has expressed his 


pinion that the provisions of Will 


qualify for marital deduction. The respondent is certainly 


. s 


to ask him what basis he 


opinion. 


specifically what basis 


MR. IMBERMAN: It Your 


ps 


Honor please, it 


to me the ultimate determinate of whether it does 


doesn't qualify is Your Honor. And although the witness 


has testified originally about the facts and circumstances 


surroundines the Will and why he put this specific language 


it -- seems to me counsel is poing much too far in 


area of cross-examination. 


THE COURTS: oR) 
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MR. PHALIN: Mr. Lustrarten, why couldn't you 
nave drafted the Will at that time simply to sive the 
collection outright to the wife -- without bothering 
with the right to renounce. What difference does it make 
whether she could renounce? Once she gets it -- can't 
she do anything she wants to with it? 

A Yes, she certainly can except, perhaps, reserve 


a life estate on it and have it -- have it be her decision 


that she -- and pet the charitable deduction. No question 


about it. Except fdr the reservation of a life use, yes, 


she could take it with one hand and give it away with the 
other hand. Certainly. 
0 Of course, what was the problem? 


A Could she have reserved the life 


Q Would it have been necessary for her to reserve 
the life use? 
A Perhaps, she would have wanted to preserve the 
life use. 
MR. IMBERMAN: If Your Honor please, I think 
counsel is now arguing with the witness. 
THE WITNESS: Look, nothing is -- nothing is 
necessary. 
MR. PHALIN: Your Honor, if I may have one more 


question. 
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THE COURT: es. 

MR. PHALIN: And I think it will -- 

THE COURT: Very well. 

MR. PHALIN: <-- make the area relevant. Isn't 
it true that if one receives outright ownership of 
property pursuant to a Will, that once that interest 
vests, the person can do whatever they wish with it -- 
they can then carve out the life estate on their own and 
leave the remainder to whomsoever they choose? 

A Yes, that's true. 
MR. IMBERMAN: I object on the grounds that it's 


argumencative, if Your Honor please, and totally irrelevant. 


It's improper cross. 
>’ COURT: Well, the question has been answer. 


WITNESS: And the answer is -- yes,’that 


MR.PHALIN: Then why wasn't -- why couldn't 


this have been done? What was the preat concern here 


that got you into this state -- this problem in New York 


State law? 

MR. IMBERMAN: If Your Honor please, I think the 
witness has answered he was following the instructions 
he was given and what counsel is now trying to do is argue 
with the witness as to why he did something -- in accordance 


with his instructions. 


105a 


Lust arten - Cross 


ell, I'll allow him to answer the 

question. 

THE WITNESS: Would you restate it, please? 

MR. PHALIN: If, in fact, the wife could have 
taken the collection outright and then if she so desired, 
carved out the life estate and left the remainder to wicemso~ | 
ever she chose -- why was there such a problem concerning 
how to draft the Will? 


A The -- my recollection is -- at the time that 


this Will was being prepared -- her health was precarious. 


If this had b teft -- from the way this is set up -- 
she could have gotten the life estate, have bcen well 
enough to take it down somewhere -- but -- and this is 
only on recollection -- this would have provided her 
enjoyment since the basic thing -- the first thing she 
got was the life estate with the remainder going over to 
charity. So that she would have had the life use of this 
property with remainder to charity if she were not ina 
posture to disclaim the life use and take it ali. That 
is my recollection. I would be happy to try and bolster 
it by a search of my files but that's my recollection. 

Q What do you have, Mr. Lustgarten, by the way of 
files with respect to the drafting of this Will? 

A For every client there is a Will file -- in that 


Will file would be such memoranda and correspondence as 
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relates to that’ particular elient. 
And that fi still in existence? 
As far as I know. 
At this time. Your Honor, [I would ask that that 
produced and the respondent be given an opportunity 
to review it and the record left open to resume cross- 


examination o* the witness, if necessary. 


IMBERMAN: If Your Honor please, I have the 
game objection with regard to counzel rummaging through 
our files. But if there is a memoranda that the witness 
made with regard to the drafting of the Will or if there 
are letcers that he wrote to the decedent -- those we 
would be glad to produce. 

THE COURT: Very well. They will be produced 
and made available to counsel. 
MR. IMBERMAN: Yes, sir. 


THE COURT: Very well. Suppose we take just a 


brief recess here for the reporter to change the tape. 


(Recess) 
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CLERK: Be seated. The Court is now in 


If Your Honor please, at the 
time we adjourned, Mr. Lustparten was on the stand. And 
I'm not sure whether the respondent's counsel is through 
with his cross-examination of Mr. Lustgarten or whether 
he still wants to cross-examine. It seems to me if he 


still wants to cross-examine, perhaps, we ought to put 


Mr. Lustgarten back on the stand. 

MR. PHALIN: Your Honor, the respondent intends 
to complete cross-examination as to both witnesses -- which 
goes first is really immaterial. 

THE COURT: Does it matter to you? 

MR. IMBERMAN: No, I was just thinking of how the 
record is going to look. 


THE COURT: Well, suppose we get the other 


witness then and take his testimony -- complete his testi- 


mony and then we'll bring this witness back to the stand. 
ME. IMBERMAN: Okay. 
THE COURT: You may proceed. 
MR. PHALIN: Your Honor, I would like tc state 
for the record that during our recess, the respondent has 


been supplied with fourteen separate documents from the 
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netitioners Files -- c fice s -- relating to the 
drafting of the Will here in question. 
MR. IMBERMAN: I think the documents speak for 


themselves, Your Honor. I tried to give counsel whatever 


I thoumht was reasonably relevant. 
THE: COURT: Very well. 


MR. PHALIN: At this time, Your Honor, the 


respondent would like the following two documents marked 


of 


for identification -- Exhibits 8 and C respectively for 
identification. 

THE CLERK: Your Honor, Respondent's Exhibits 
B and C are marked for identification. 

THE COURT: Very weil. 

MR. PHALIN: I am now furnishing petitioner's 
counsel copies of Exhibits B and C for identification. 

IMBERMAN: Which is which? 

MR. PHALIN: The document dated June 8, 


i 


Exhibit B and the document dated June 9, 1967, is 


(resumed) 
NATION 
No (continued) 
Mr. Lustgarten, I place before you Exhibit B 


for identification. Would you please identify them 


COUPrT. 
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A Exhibit B, 1 take it, yes, Exhibit B is a memoran- | 
dum dated June 8, 1967, Re: Ludwig Neugass - Will to 
Rosenberg from me showing cc: Mr. Looker. It has my 
initials in the upper left hand corner and the initials 
of the woman who was then my secretary. 

documents? 


memorandum dated 


June 9, 1967, ! Ludwig Neugass - Wi M Rosenberg 


| 
from me, again it has my initials and mv secretary's initiald 


in the upper left hand corner. 

Q Now if you would please, would you read over 
the contents of those documents to yourself. 

A All right. 

Q Now, Mr. Lustgarten, those two documents are the 
only two documents furnished to respondent which bear 
your name. Do you have any recollection of having prepared 
any other written memoranda relevant to your 
and drafting of the Will of the testator? 

A No, 1 don t. Are those the only -- I accepted 
those are the only ones that bear my name, but have no 
recollection that those are the only ones. 

Specifically, do you have any recollection of 
having prepared a written memorandum discussing the 


rather complex legal problem under New York State law 


to which you testified at some length earlier this morning. 
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if Your Honor please. 
THE COURT: 1°11 overrule the objection. the 
answer 18 -- 
THE WITNESS: T have no such recollection. 


MR. PHALIN: Do you have any recollection of 


having prepared a written memorandum with reference to 


whether or not the provisions of Article Sth of the drafted 
Will would comply with the requirements for the marital 
deduction under Federal estate tax law? 

A I have no such recollection. 


2) Mr. Lustgarten, do you recall whether or not 


a 


you received any written i 1 i om Mr. Rosenberg 
as to how you were to draft the testator's Will? 
I know that there was a memorandum -- I don't 
hink it was addressed to me. I know that I, undoubtedly, 
saw that memorandum. I don't know whether it was given to 
me by him or given to me by somebody else. 
At this time, Your llonor, I wish to have the 
followins document marked for identification as Respondent's 
D for identification. T am now furnishing the 
petitioner's counsel with a copy of Respondent's Exhibit D 
ror identification. 
THE CLERK: Your Honor, Respondent's Exhibit D 


is marke for identification. 
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TU COURT: ery well. 


PHALIN: Mr. Lustgarten, I have now placed 


before you Respondent's Exhibit D for identification. Would | 


you please identify it for the record. 

A This is a memorandum dated May 11, 1967, pardon 
me, from Mr. Rosenberg to Mr. P. J. Hirsh with copies show 
to Mr. W. H. Freedman -- it bears Mr. Rosenberg's initials 
and another set of initials that I can't identify in the 
upper left hand corner. 

Q Ylould you now please read over to yourself the 
contents of that memorandum? Now, sir, can you recall 
whether this is, in fact, a memorandum in which you took 
your instructions as to how to draft the testator's 


A I have no specific recollection. I would assume 


Q Do you have any reason to believe that there 
would have been another memorandum? 


A Ho, 1 do not. 


9) Thank you. At this time, Your Honor, the 
respondent would ask that Respondent's Exhibits B and Cc 
identification be received in evidence as Respondent's 
Exhibits 8 and C. 
There being no objection, Fxhibits 


are in evidence. 


MR. PHALIN: I have no further cross-examination 
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Your Honor. 


[ EXAMINATION 


| 
| 
| 
| 
IMBERMAN: | 
Do you have the exhibits in front of you, oad 
I have Exhibit D in, front of me, but not B or C. | 
What about B and C? | 
A No, I do not. | 
Q Look at Exhibit 8, Mr. Lusetgarten. Can 
identify for us the current Will that is referred 
the first line? 
A The current Will was the Will which Mr. Neugass ha 


which had been prepared by his former attorneys and we had 


a copy of that. 


when you wrote this memorandum -- Exhibit B? 


A I must have. 
Q Do you recall what that Will provided for with 
respect to a marital deduction? 


MR. PHALIN: Objection, Your Honor, this calls 


THE COURT: Well. 
MR. PHALIN: Apparently the other Will is in the 
file someplace, Your Honor, if they want to introduce it, 


that would be fine 


| 
Q Did you have that current Will on June 8, 1967, 


THE COURT: I'm going to overrule the objection. 
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My recollection was that it provided | 
for an outright bequest of personal and household effects 
including works of art to the spouse and that there was 
as the residuary estate -- a formula marital deduction, 

I don't recall whether it was an outrisht or in trust -- 
and as to the second half of the residuary estate, I really 
don't remember what the Will provided. 
MR. IMBERMAN: Now look at Exhibit C, please. 

Which is your memorandum dated June 9th. And that reads 
and I quote "pending a decision on the residuary estate, you | 
might consider the first five arties of the Will as set 
forth in the accompanying draft". What does that mean -- 
pending a decision on the residuary estate? 

A Well, in the June 8th memorandum, I had 
in the art -- 

Q Which is Exhibit D as in David? 

A Okay, Exhibit D -- 

0 es. 


A -- had said "attached is a copy of his ‘ill 


the basic plan and the Will is satisfactory" and then’ 


some changes. What I said on June 8th was that the 
current Will does not provide what happens to the second 
half of the residuary estate if Mrs. Neugass survives, 
meaning survives the testator, that Nancy who is the 


testator's daughter, predeceases, leaving no descendants. 
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And so that question s:‘s unresolved. I then said 


there was a remote contingency provision that anything 


undisposed of by the Will was to go to his distributees. 


And that under New York law -- or that is short-cutting 
what this says -~ I said that this would mean that Mrs. 
Neugass gets the second half outright -- is this desired? 
Anyway, apparently as close as I can reconstruct this -- 
there was some question as to the disposition of the resid- 
uary estate in the event that the daughter predeceased the 
wife, leaving no descendants. Then on June 93th, I wrote 
a memorandum that you have just quoted -- setting forth 
the first five articles which were having to do with the 
disposition of personal and household effects -- paying 
debts and so on and some legacies -- the Article Sth that 
we have been discussing all morning, but stopping short 
of the disposition of the residuary estate. So that's 
what was referred to in the -- in Exhibit C. 

Q Your Honor, could we approach the bench a moment? 

THE COURT: Yes. 
(Off the record) 
IMBERMAN: I have no further questions. 
You may step down. 


IMBERMAN: Is the witness excused, Your 


Yes, will there be a further need 


this witness? 

PHALIN: I beg your pardon, sir? 

THC COURT: Will there be any further need of 

this witness? 

PHALIN: No. No, Your Honor. 

COURT: You may be excused from further 
attendance in the trial. 

WITNESS: { I sit in the courtroom? 


you may. 


IMBERSON: Has D actually been in 


PHALIN: Just for identification. 


you intend 


to offer it, Mr. Phalin, that we offer another copy with 


paragraph 4 excised? 

MR. PHALIN: I do intend it to offer it 
appropriate time. don't know how I can directly 
this time. 

THE COURT: Well, may I sugrest that you have 
someone in your office go and Xerox the second page in 
the manner that we have agreed upon. And substitute that 
second page. 

MR. PHALIN: It will be done, Your Honor. 


COURT: Very well. Now «-- do you Wish -- 
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® 


we could have Mr. Rosenberg-- 


the stand, Your Honor. 
THE COURT: Very well. 
R, PHALIN: At this time, Your Honor, the 
respondent requests that the following three documents 
be marked as Respondent's Exhibits E, F, and G for 
identification. And I am now giving petitioner's counsel 
snondent's Exhibits marked for identification 
3 respectively. 
Could you tell me which is which? 
PHALIN: They are in order. The document 


jJated June 1f 967 is Exhibit 


we 4 - . r 


[The document dated July 6, 1967 s F for identification 


and document dated July 7, 1967 is Exhibit G for identifi- 
cation. 

CLERK: Your Honor, 

are all marked for identification. 

COURT: Very well. 

PHALIN: Your Honor, may I proceed to refer 

for identification at the present moment? 

Yes, you may. 
ALAN ROSENBERG, 

recalled as i ess, having been previously sworn, 


took the : ! and testified further as follows: 
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Mr. Rosenbers, I place before 
Exhibit D for id ification -- has been earlie 
as a memorandum fourself. 
‘ 


as such? 


Yes. 


Yould you please mi rize yourself 


Now, ‘fr. Rosenbere, 
a memorandum marked as 
your memorandum 
~ < 


interview with the testator concerning hi: 
I believe so. 
you met wi 
mornins? 
Yes, 
It is conceivable 
ly don't recall. 
Tf you had 
wouldn't there be memorand 
If thev're not i ) fi here would 
Do you have any recollection of having 
memorandums of interviews -- 
No. 


-- other than the present cne? 


You testified earlier this morning that you 
your recolle i was that you had met with the testator 
times in your offices in reeard to the drafting 


Would it be more correct to say now that you 


him once? 
I couldn't say that I met with him once 
hecause you've got to remember that 
in connection with an estate plan is yo! t you 
may have phone conversations and you may have other meetings 
Not all of which would be a memoranda. 
I understand that, but I am referring to face- 
-ontact in your offices. 
I could not say whether there was more than 
one or not. I would really have to review time sheets 
in order to determine that. I also visited the decedent 
at his home. 
you make a memorandum of that 
did not. 
t in respect to the drafting of his Will? 
could not tell you that either because -- you 
within a period of time, I was seeing kim -- I went 


up to his I saw him in the office -- I did not 


remember the precise content of each meeting at this time. 


tf Tt may nave Respondent's Exhibits E, F, and G 
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, 


for identification. 4 thank vou ir. Rosenbergs, I 
place before you Respondent's Exhibits FE, F, and G for 
identification. I am wondering if you might identify 
them for the record. 


A Eis a letter of June l6&th to Mr. Neugass forwar- 


ding to him a copy of a draft of his Will. 


Q Thank you. And the next exhibit? E, I believe, 


for identification. Or F rather. 

A F is a memorandum to our accounting department 
enclosing the original Wills and the conformed copies 
for filing the original Will in our firm vault and 
describing that conformed copies were sent to the executors 
who were naned in the Will. 

Now does that memorandum state on which date 

Will was executed. 

A Yes, July 6th. 

0 Thank you. Would you please 

identification? 

G is a letter to Mr. Neugass dated July 7th 
which forwards to him a conformed copy of the new Will 
and -- certain other documents which described. 

Q Thank you. Now, Mr. Rosenberg, earlier 
morning you testified that prior to your testimony 
direct, you had refreshed your memory by reviewing your 


legal file and memorandums and correspondence concerning 
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your contacts with the testator. 
I think that I said I had reviewed the memos. 
not think I said I reviewed the correspondence. 

8) So I ask you now, did you review any documents 
other than those before you -- the four documents you 
have in front of you. 

A Yell, I -- I looked through all the memoranda 
in the file so I looked at all of the memoranda in our 
file. This is the only one that I believe related to the 
testimony this morning. 

Q Do you have any recollection of their being 


other -- relatively pertinent documents -- 


A No. 

Q -- that you used. Just those four? 

A This -- this memorandum of May llth is what I 
looked at. 

Q That was the main source of your -- 

A That was the main source of my -- of the file 
information that I had. 


Q Now with respect to your instructions to Mr. 


Lustearten as to how the Will should be drafted -- did 


you not send him written instructions? 
MR. IMBERMAN: Objection, if Your Honor please. 
I think that's a misquotation of the witnesses testimony. 


I don't think he said he ever instructed Mr. Lustgarten 


Rose: bers 


how to draw up the Wil’. 
Well, would you rephrase the question. 
MR. PHALIN: Whom did you instruct to draft the 
testator's Will? 
Well, I really dic instruct anyone. 


time I was an associate in the firm ani I sent thi 


randum which is directed to a partner in the estates 
department. I would not be the one who would determine. 
At that time I would not have been the one who would have 
drafted the Will. 

0) Did you issue any other written instructions 
concerning the drafting of the Will? 


A Ne, I did not. 


Q Do you know of any other written instructions 


that were issued concerning the drafting of the Will? 


A No. 

9) At this time, Your Honor, the respondent would 
ask that the Respondent's Exhibits D, —. F, and G for 
identification be received in evidence as Respondent's 
Exhibits D, E, F, and G with the understanding that 
Exhibit ) will be corrected. 

THE COURT: We have the substitute copies of 
Exhibit D at this time. Suppose we return the copies 


of the instrument as originally used to the counsel for 


the petitioner. 


Rose bepra 


PHALIN: Again then, Your Honor, the respon- 
dent would ask that Exhibi ), E, FF, and G for identifi- 


cation be received in evidence as Respondent's Exhibit 


COURT: They will be admitted. 
PHALIN: I have no further cross-examination 
the witness, Your Honor. 

THE COURT: Is there redirect? 

IMBERMAN: May I just have a minute, Your 
Honor . 
REDIRECT EXAMINATION 
BY MR. IMBERKMAN: 

Mr. Rosenberg, in addition to what may be memor- 
ialized in the memoranda that are in evidence D, F, F, and 
G -- is it true that there were conference between you 
and people in the office with respect to the drafting 
of this will which are not recorded in any memoranda? 

A Yes. 
1) That is your present recollection? 

Yes. 

9) And it is also true that there were discussions 
between you and the decedent concerning his Will at the 
May 11, 1967, which are not recorded in any memoranda? 


A That is correct. 


Q And is it also true that the Will as signed by 
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the decedent was the :r sult of the various conferences 
which you had both with him and with people in the office? 

That's correct. 

No further questions. 

COURT: You may step down. 
WITNESS: Thank you. 
(Witness excused) 
COURT: Does this complete the testimony in 
the case? 
have no further 
witnesses. 
PHALIN: The respondent rests, Your Honor. 
IMBERMAN: Ti pest. 

THE COURT: Gentlemen, we have some questions 
here which are not easy questions. I would appreciate 
receiving briefs. Do you gentlemen have any sugsestions 
as to whether the briefs be seriatim briefs or simultaneous 

‘ 
briefs? 

MR. PHALIN: Your Honor, in light of the fact 
that respondent is still rather uncertain as to precisely 
what legal arguments the petitioners intend to make. It 
might be helpful to the respondent if the Court could 


assign seriatim priefs. 


MR. IMBERMAN: I'm not here as an appellate 


Your Honor, so that I have to file my brief first. 


78 
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i | seems to me the proper procedure would be for both sides 


to file priets within the date designated by Your Honor 


' 
j 

y | and then both sides can file reply briefs within a date 
| 


lesipnated by Your Honor. That would be fair to both 
| 
sf us 
— THR COURT: All right, we will have simultaneous 


- THR COURT: Do you have requests as to the dates? 
i] my } 
The normal -- 
' 
el MR. IMBERMAN: 45 days with the exchange of 
i 
| 
72 i . 2 ] hd s co ia ey 
= original briefs in 30 days after that, Your Honor, and 
; ae 
ey the renly briefs. Is that customary? 


J | reir tr wv m . . ° ‘ 
THE CLERK: The original briefs would be March 


}, 1975, Your Honor, and the reply briefs would be April 


THE COURT: Very well. Anything further before 


we close the record in the case? 


MR. IMBERMAN: I assume these briefs will be 


exchanged. 


MR. IMBERMAN: I, now -- 


| 
, | THE COURT: Yes, would you five us those dates, 
iv } 
: 1) | Mr. Parker? 
Nk COURT: The rules -- 


Sth o 
receive the initial briefs when 
is your preference? 

THE COURT: yell, the 
briefs may be served on the parties 
a 


I have no feeling lat one way or 


Suppose that the practice 


ld ordinarily serves the oricina] 


MBERMAN: That is correct 


SO you may handle 


MR.IMBERMAN: Thank you, Your Honor, 7111 


consult with counsel. 

THE COURT: You mav serve the 
or you may send them to the Clerk in Was 
Clerk will serve them if YOu do) that, 


MR. IMBERMAN: Very well, sir. 


»YOur Honor 


counsel] 


hinrton 


4 


lecal 


and 


HE COURT: Very well, on this basis the 


submitted. 


MR. IMBERMAN: Thank you, Your 


Honor. 


MR. PHALIN: Thank you, Your Honor. 


THE COURT: The -- 
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65 T. C. No. 17 


UNITED STATES TAX COURT 


ESTATE OF LUDWIG NEUGASS, deceased, HERBERT 
MARX, JACQUES COE, JR. and CHASE MANHATTAN 
BANK, N.A., Executors, Petitioners v. 
COMMISSIONER OF INTERNAL REVENUE, Respondent 


Docket No. 4734-73. Filed October 29, 


Decedent's will gave to his surviving 
spouse and daughter successive life estates 
in his art collection and the remainder in- 
terest therein to a foundation. The will 
further provided that, within 6 months after 
the date of his death, his surviving spouse 
could elect to take absolute ownership of 
any item in the collection. Within the 6- 
month period, the surviving spouse elected 
to take absolute ownership of certain items, 
and the estate included their value in its 
computation of the marital deduction. 


Held, the surviving spouse was given 
a terminadle interest in the items of which 
she took absolute ownership and their value 
fiay Not DE taken into accounl iu computing 
the marital deduction allowed by sec. 2056 
(a), I.B.C. of 1954. 
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Jacob Imberman, Alan S. Rosenberg, and Lawrence J. 
Rothenberg, for the petitioners. 
Michael K. Phalin, for the respondent. 


FEATHERSTON, Judge: Respondent determined a defi- 
ciency in petitioners' Federal estate tax in the amount 
of $249,231.31. Concessions having been made, the only 


remaining issue is whether petitioners are entitled to a 


1 
marital deduction under section 2056(a) a for the value 


of certain works of art which decedent's surviving spouse 


received under the terms of decedent's Will. 
FINDINGS OF FACT 


Ludwig Neugass (hereinafter decedent) died testate 
on February 24, 1969, a domiciliary of New York, New York, 
survived by his wife, Carolyn, and his daughter, Nancy 
Carouso (hereinafter Nancy), and two grandchildren. Herbert 
Marx, Jacques Coe, Jr., and Chase Manhattan Bank, N.A., were 
issued letters testamentary by the Surrogate's Court, New 
<embed csinenaacouatis isis 


1/ All section refe 
Code of 1954, 
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York County, New York (hereinafter Surrogate's Court). As 


of the date they filed the petition herein, the executors’ 


principal office was located in New York, New York. 

Decedent's last will and testament was admitted to 
probate on April 3, 1969, in the Surrogate's Court. It 
contained the following provisions: 


FIFTH: I direct that if my wife, CAROLYN 
NEUGASS, survives me, she shall have the life 
use of all my paintings and other works of art 
(hereinafter called my "collection"), without 
bond, and that upon her death my daughter, 
NANCY CAROUSO, if she is then living, shall 
have the 7ife use of said collection, without 
bond. Upon the death of the survivor of my 
wife and my daughter, said collection shall 
become the absolute property of the LUDWIG 
NEUGASS FOUNDATION. 


Neither my wife nor my daughter shall be 
under any duty to insure said collection or 
any item therein, but if the FOUNDATION shall 
elect so to insure the proceeds received upon 
any loss shall become the absolute property of 
the FOUNDATION, (free of the life use of either 
my wife or my daughter). 


With respect to any item in said collec- 
tion: 


(a) Within six months after the date of 
my deatn, either my wife or my daughter may 
renounce her life use thereof and, if both of 
them so renounce, the item shall become the 
absolute property of the FOUNDATION, 


(ob) Within six months after the date of 
my death, either my wife or my daughter may 
elect to take absolute ownership of any item, 
whereupon said item shall become the absolute 


13la 
Findings of Fact and Opinion 


-— ao 


property of my wife or my daughter; in the 
case of my daughter, such election shall take 
effect if and only when her life use has be- 
gun. 


(c) At any time after said six months 
period either my wife or my daughter may 
terminate her life use of any item and thus 
accelerate with respect to said item the pro- 
visions otherwise effective upon her death. 
On July 2, 1969, pursuant to Article FIFTH of decedent's 
will, Carolyn Neugass executed and filed with the Surrogate's 


Court two documents in notarized form. One, denominated 


"Election Pursuant to Article Fifth (b) of the Willi of 


Ludwig Neugass," provided as follows: 
ug 


WHEREAS, under the terms of Article 
FIFTH of the Will of LUDWIG NEUGASS, de- 
ceased, said decedent bequeathed to his 
wife, CAROLYN NEUGASS, the life use of all 
of his paintings and other works of art: 
and 


WHEREAS, under the terms of Article 
FIFTH (b) of said Will, his wife may with- 
in six months after the date of said dece- 
dent's death, elect to take absolute owner- 
ship of any item of his paintings and other 
works of art, whereupon said item Shall be- 
come her absolute property. 


NOW, THEREFORE, the undersigned, does 
hereby elect to take absolute ownership of 
the items of paintings and other works of 
art of the decedent listed on Schedule A 
annexed hereto. 


Dated: July 2, 1969 
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The other instrument entitled, "Renunciation Pursuant to 


Article Fifth (a) of the Will of Ludwig Neugass," reads 


as follows: 


WHEREAS, under the terms of Article 
FIFTH of the Will of LUDWIG NEUGASS, de- 
ceased, said decedent bequeathed to his 
wife, CAROLYN NEUGASS, the life use of 
all of his paintings and other works of 
art; and 


WHEREAS, under the terms of Article 
FIFTH (a) of said Will, his wife may within 
six months after the date of said decedent's 
death, renounce her life use of any item of 
his paintings and other works of art. 


NOW, THEREFORE, the undersigned, does 
hereby renounce her life use of the items 
of paintings and other works of art of the 
decedent listed on Schedule A annexed here- 
to, thereby commencing the life use of 
NANCY CAROUSO, to begin upon the execution 
of this instrument. 


Dated: July 2, 1969. 


Carolyn Neugass 
CAROLYN NEUGASS 


On May 22, 1970, the executors filed a Federal estate 
tax return with the District Director of Internal Revenue 
at Manhattan, New York, claiming a marital deduction of 
$642,908.97, which included the value of the artworks of 
which decedent's spouse elected to take absolute ownership. 

In the notice cf deficiency, respondent disallowed 


‘ata’ 


$337,329.88 of the claimed marital deduction, representing 
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the value of the works of art in which Carolyn Neugass 
elected to take absolute title. Such disallowance was 
based on respondent's determination that "the interest 
of the surviving spouse is a terminable interest as de- 


fined in Section 2056 of the Internal Revenue Code." 


OPINION 


Section 2056 allows a deduction not to exceed 50 
percent of the decedent's adjusted gross estate for 
value of any interest in property which "passes 
passed" from the decedent "to his surviving spouse, but 
only to the extent that such interest is included in de- 
termining the value of the gross estate." This general 


rule is qualified in several respects. me qualifi 


section 2056(b)(1), / provides that no marital 


2/ SEC. 2056. BEQUESTS, ETC., TO SURVIVING SPOUSE. 


(ob) Limitation in the Case of Life Estate or 
Other Terminable Interest.-- 


(1) General rule.--Where, on the lapse 
of time, on the occurrence of an event or 
contingency, or on the failure of an event 
or contingency to occur, an interest passing 


continued 
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will be accorded a "terminable interest." The definition 
of that term has been concisely summarized in Allen v. 


United States, 359 F.2d 151, 154 (2d Cir. 1966), cert. 


denied 385 U.S. 832 (1966), as follows:, 


Footnote 2--continued: 


to the surviving spouse will terminate or 
fail, no deduction shall be allowed under 
this section with respect to such interest-- 


(A) if an interest in such prop- 
erty passes or has passed (for less than 
an adequate and full consideration in 
money or money's worth) from the dece- 
dent to any person other than such sur- 
viving spouse (or the estate of such 
spouse); and 


(B) if by reason of such passing 
such person (or his heirs or assigns) 
may possess or enjoy any part of such 
property after such termination or fail- 
ure of the interest so passing to the 
surviving spouse; 


and no deduction shall be allowed with respect 
to such interest (even if such deduction is 
not disallowed under subparagraphs (A) and 


(2))-- 


(C) if such interest is to be ac- 
quired for the surviving spouse, pur- 
suant to directions of the decedent, by 
his executor or by the trustee of a trust. 


x 
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A terminable interest is defined, in general, 
as one which possesses the three characteris- 
tics found in sections 2056(b)(1)(A) and (B). 
First, it must be an interest in property 
which will terminate upon the occurrence or 
non-occurrence of an event or upon the lapse 
of time. Second, another interest in the same 
property must pass or have passed to someone 
other than the spouse from the decedent for 
less than an adequate consideration. And 
third, such other person must be able to pos- 
sess or enjoy a part of such property upon the 
termination of the spouse's interest. With 
certain exceptions not relevent to this case, 
the interest bequeathed to a spouse qualifies 
for the marital deduction unless all three of 
these characteristics are present. 


It is now well settled that the determina- 
tion of whether an interest is terminable is to 
be judged in the light of events at the precise 
moment of the decedent's death. * * * [Fn. 
ref. omitted. ] 
Tne first sentence of Article FIFTH of decedent's will 
gave Mrs, Nevgass only a life estate in decedent's art col- 


lection, and such an estate clearly is a terminable inter- 


est. Sec. 20.2056(b)-1(b), Estate Tax Regs. At the moment 


of decedent's death, Mrs. Neugass had not made her election 
to take absolute ownership of any items in the art collec- 
tion. The bequest, therefore, is a terminable interest 
and does not qualify for the marital deduction. 

Petitioners contend, however, that the first sentence 
of Article FIFTH and Article FIFTH (b) are alternative 


provisions which authorized Mrs. Neugass to elect to take 
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a life estate or absolute ownership of any or all items 
in decedent's art collection. They maintain that, pur- 
svant to Article FIFTH (b), Mrs. Neugass elected to take 
absolute ownership of selected items, and that her election 
relates back to decedent's death. On this ground, petitioners 
argue that rer interest in those items was not a terminable 
one and the value thereof may be taken into account in com- 
puting the marital deduction. To support their position, 
petitioners cite Estate of George C. Mackie, 64 T.C. 308 
(1975). We do not agree. 

The first sentence of Article FIFTH gave Mrs. Neugass 
and Nancy successive life estates in decedent's art col- 
lection. No action was required to put that provision into 
effect. It took effect as a result of Mrs. Neugass' sur- 
viving decedent. At the time she elected to take absolute 
ownership of the selected items, on July 2, 1969, nearly 


5 months after decedent's death, she already had a life 


estate in decedent's entire art collection. 3 


3/ A renunciation by Mrs. Neugass of her life interest in 
any items in the art collection would have related back to 
the date of decedent's death, but, also, wouid have caused 
the commencement of Nancy's life interest. Petitioners so 
interpreted the will in the renunciation document, quoted 

. in our Findings. See aiso Article FIFTH (c). Such a re- 
nunciation would have terminated her power to take absolute 
ownership of the renounced items. 
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Indeed, the provisions of Article FIFTH (b), empower- 
ing Nancy or Mrs. Neugass to take absolute ownership of 
any item, contemplate that they could do so only in respect 
of property in which she already held a life use. In Nancy': 
case, the article expressly provides that her election shall 
take effect "if and only when her life use has begun." No 
such express condition appears in the will in respect of Mrs. 
Neugass, but that condition is implicit in the first sen- 
tence of Article FIFTH giving her the life use of the art 
collection, without any action on her part, if she "sur- 


vives" the decedent. The renunciation document, quoted in 


our Findings, interpreted the will to provide that upon 


Mrs. Neugass' renunciation of her life use of any item, ~ 
Nancy's life estate shall commence. Consistently, the 
election document, also quoted in our Findings, contains 

no renunciation of Mrs. Neugass' life estate in the paint- 
ings and other artworks of which she took absolute ownership. 
Rather, it refers to the bequest to her of the life use of 


the art collection, to Article FIFTH (b) permitting her to 


Y/ "A disclaimer or renunciation of a general power of 
appointment" is not considered to be a transfer subject to 
the gift tax provisions of the Code. Sec. 25.2514-3(c)(5), 
Gift Tax Regs. 
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elect to take absolute owncrship of any item, and her 
election to take absolute ownership of the items listed 
on the attached schedule. 

Since Mrs. Neugass already had a life estate in dece- 
dent's art collection, she merely enlarged her existing 
interest when she took absolute ownership of the seiected 
items. In these circumstances, Mrs. Neugass' right to 
"elect" absolute ownership of items in decedent's art col- 
lection was not an alternative to her life estate, but was 


a power to enlarge her existing interest to give herself 


absolute ownership of the selected items. Such power was 


med 


a power to appoint to hersel Her exercise of that 


Sf Although requested specifically to brief the point 
under New York law, the parties have cited no New York 
cases defining the legal staniards for distinguishivg a 
bequest of a life estate pilus a power of appointment 

from a bequest giving the beneficiary the rignt to chcecose 
between a life estate and absolute ownership. _n Re 

Estate of Jacobsen, 3060 N.Y.8.0d 290 (Surr. Ct. ‘'90y) 

affd. 300 N.Y.S.ed 297 (Ct. App. 1969) and In Re Filyer's 
Will, 279 N.Y¥.8.24 76 (Surr. Ct. 1967), are not apposite. 
We think the Prerogative Court's opinion in In Re Vanatta's 
Estate, 131 A. 515 (Nid. Pre Ch. 1926), is distinguishable 
in that it was not clear in thet case, as it is here, that 
the surviving spouse could elect to take absolute ownership 
only after her life interest haa commenced. The court inter- 
preted the will in that case to give the beneficiary a 
choice of two alternative bequests. For the reascns stated 
in the text, the instant will cannot be so interpreted. 
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power did not purport to relate back to decedent's death 

but was effective as of July 2, 1969, the date she exe- 

cuted and filed her election with the Surrogate's Court. 
Section 2056(b) (5) 4 provides that where a decedent 


passes by will a life estate to a surviving spouse with a 


6/ Sec, 2056(b)(5) provides as follows: 


(5) Life estate with power of appointment in 
surviving spouse.--In the case of an interest in 
property passing from the decedent, if his surviv- 
ing spouse is entitled for life to all the income 
from the entire interest, or all the income from a 
specific portion thereof, payable annually or at 
more frequent intervals, with power in the surviv- 
ing spouse to appoint the entire interest, or such 
specific portion (exercisable in favor of such sur- 
viving spouse, or of the estate of such surviving 
Spouse, or in favor of either, whether or not in 
each case the power is exercisable in favor of 
others), and with no power in any other person to 
appoint any part of the interest, or such specific 
portion, to any person other than the surviving 
Spouse:-- 


(A) the interest or such portion thereof 
SO passing shall, for purposes of subsection 
(a), be considered as passing to the surviving 
Spouse, and 


(B) no part of the interest so passing 
shall, for purposes of paragraph ({1)(A), be 
considered as passing to any person other than 
the surviving spouse. 


This paragraph shall apply only if such power in 
the surviving spouse to_appoint the entire inter- 
est, or sucn specific perticn thereof, whether 
exercisable by will or during life, is exercis- 
able by such spouse alone and in all events. 
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power in the spouse alone to appoint the entire interest 
either to himself or his estate, such life estate will 


qualify for the marital deduction as an exception to the 


terminable interest rule. Hoffman v. McGinnes, 277 F.2d 598 


(3rd Cir. 1960); see also Estate of Opal v. Commissioner, 


450 F.2d 1085, 1086-1087 (2d Cir. 1971), affg. 54 T.C. 154 
(1970); Pipe's Estate v. Commissioner, 241 F.2d 210, 213 
(2d Cir. 1957), affg. 23 T.C. 99 (1954), cert. denied 355 
U.S. 814 (1957). This exception applies, however, only 
if such power is “exercisable by such spouse alone and in 


all events,” 


Since Mrs. Neugass! "power" was required to 
be exercised within a period of 6 months after decedent's 
death, respondent contends that it was not exercisable 


"in all events," 


We agree. The following sentence in 
section 20.2056(b)-5(g)(3), Estate Tax Regs., is explic- 
atly clear: 

The power is not "exercisable in all events", 

if it can be terminated during the life of 

the surviving spouse by any event other than 

her complete exercise or release of it. 
The bequest to Mrs. Neugass is, therefore, a terminable 


interest which does not qualify for the marital deduction. 
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Secs. 20.2056(b)-5(a)(3) and (4), 20.2056(b)-5(g)(1) (i), 


Estate Tax Regs. vs 


We do not think Estate of George C. Mackie, supra, 


apposite. In that case, the decedent bequeathed to his 
viving spouse properties to be selected by her from the 
residue of his estate. The will provided that she could 
accept or reject the bequest, in whole or in part, by de- 
livering a written election to decedent's executrix within 
4 months of his death. Failure to make an election was 

be deemed a rejection of the bequest. Within 4 months, 
made the election. Applying the law of North Carolina, 
Court held that the estate was entitled to the marital de- 
duction for the bequest, concluding that the election re- 
lated back to the date of the decedent's death and anal- 
ogizing the case to those cases in which the surviving 
Spouse may elect to take under the will or to take her 
Statutory share. See Dougherty v. United States, 292 F.2d 


331 (6th Cir. 1961); United States v. Crosby, 257 F.2d 


wig Treating a power to enlarge an existing interest from 
a life estate to absolute ownership as an alternative be- 
quest, as petitioners seek to do, would effectively elimi- 
nate the provisions qualifying and limiting the general 
rule of sec. 2056(b)(5), such as the requirement that the 
power be exercisable “in a11 events." 
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15 (Sth Cir. 1958); see also sec. 20.2056(e)(2), Estate 


Tax Regs.; cf. Allen v. United States, 359 F.2d 151 (2d 


Cir. 1966), cert. denied 385 U.S. 832 (1966) 


In the instant case, Mrs. Neugass was not faced with 
a choice between alternatives, as was Mrs. Mackie. She 
was given a life estate without any strings attached to 
the bequest. She could take that bequest as given or she 
could enlarge it by electing to take absolute ownership of 
selected items. For the reasons stated, we think her right 
to elect to enlarge her life estate was not an alternative 


bequest but was a power to appoint the selected items to 


8 
herself. of 


8/ Petitioners offered oral testimony designed to show 
<2) decedent's desire to minimize estate taxes; (2) his 
concern for Mrs. Neugass!' well-being and enjoyment of the 
art collection; and (3) the uncertain state of New York 
law at that time with respect to disclaimers of testa- 
mentary dispositions. We find nothing in this testimony 
to aid petitioners' case. The meaning of the words used 
in the will cannot be altered by some general ideas as to 
what decedent intended when he executed his will. The 
"draftsmen of testamentary instruments * * * [must] be 
meticulous in adhering to the formal requirements of sec- 
tion 2056." Allen v. United States, 359 F.2d 151, 153 

(2a Cir. 1966), cert. denied 385 U.S. 832 (1966); see also 
Jackson v. United States, 376 U.S. 503, “ee en For 
the reasons stated in the text, we do not think the words 
of decedent's will can be interpreted to meet those require- 
ments. 
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Petitioners rely, next, upon the section 2056(d) (1) 
exception to the general rule disqualifying life estates 


for the marital deduction. That section provides that if 


a@ surviving spouse disclaims a property interest, such in- 


terest is deemed to pass, for marital deduction purposes, 
directly from the estate to the person entitled to receive 
it by virtue of the disclaimer. Petitioners contend that, 
by electing to take absolute ownership of the artworks se- 
lected pursuant to Article FIFTH (b) of decedent's will, 
Mrs. Neugass "disclaimed" the life estate in such property 


and as a result received an absolute fee in such property. 


9/_ Sec. 2056(d)(1) provides as follows: 
(ad) Disclaimers.-- 


(1) By surviving spouse.--If under 
this section an interest would, in the ab- 
sence of a disclaimer by the surviving 

_ Spouse, be considered as passing from the 
decedent to such spouse, and if a dis- 
Claimer of such interest is made by such 
spouse, then such interest shall, for the 
purposes of this section, be considered 
as passing to the person or persons en- 
titled to receive such interest as a re- 
sult of the disclaimer. 
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Accordingly, the argument goes, the selected artworks 
"passed" to her from decedent. a 

We think petitioners' reliance upon section 2056(d) (1) 
is misplaced. A disclaimer is a "disavowal, denial, or 
renunciation of an interest, right or property imputed to 
a person or alleged to be his." City Nat. Bank & Trust Co. 
of Columbus v. United States, 203 F.Supp. 398, 402 (S.D. 


Ohio 1962), affd. 312 F.2d 118 (6th Cir. 1963), cert. denied 


373 U.S. 949 (1963). For section 2056(d)(1) to apply, the 
property must pass “to the person or persons entitled to 


10 In support, petitioners cite the following excerpt 
rom 3. Rept. No. 1013 (Part IZ), S0th Cong., 24 Sess. 
(1948), 1948-1 C.B. 285, 334: 


* * * if the surviving spouse disclaims a be- 
quest of the decedent to her and the property 
falls into the residue passing to other per- 
sons, no marital deduction is permitted with 
respect to such property. The property is con- 
Sidered as passing from the decedent to the 
residuary legatees. If, in such a case, however, 
the surviving spouse is the residuary legatee, 
the interest which she so disclaimed is con- 
sidered as passing to her from the decedent (as 
a result of the disclaimer) for the purposes of 
the marital deduction. 


However, as discussed in the text, had Mrs. Neugass merely 
disclaimed her life interest, she would have received 
nothing for Nancy's life use would have begun immediately. 
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receive the interest as a result of the disclaimer." (Em- 
phasis added.) Grace M. Parker, 62 T.C. 192, 198 (1974); cf. 
Estate of Medora L. Salter, 63 T.C. 537, 545-546 (1975), on 


appeal (5th Cir. April 17, 1975). Had Mrs. Neugass merely 


disclaimed or renounced her life use of any item in the 
collection, she would have received no interest therein. 
Nancy's life interest in such item thereupon would have com- 
menced. Mrs. Neugass did not become entitled to absolute 
ownership of decedent's artworks as a result of a disclaimer, 


but as a result of the exercise of the power conferred in 


a1 
terms of an election under Article FIFTH (b) of the will. td 


cme aaa TLL LCC OO OL LL OO LOR 


1l/ Sec. 20.2056(e)-2(c), Estate Tax Regs., contains 
rules applicable if the surviving spouse may elect be- 
tween a property interest offered her under the dece- 
dent's will and a property interest to which she is 
otherwise entitled, such as dower or other statutory 
share. Such an election relates back to decedent's 
death. Significantly, however, that section applies 
only to "a property interest to which she is otherwise 
entitled," not to a power to enlarge an interest from 
a life estate to absolute ownership. See Allen v. 
United States, 359 F.ed at 155. 


Cther bec :2ests were made to Mrs. Neugass, and the 
notice of deficiency allows the estate a marital de- 
duction of $305,579.09. Petitioners do not contend 
that Mrs. Neugass, in electing to take absolute owner- 
ship of the several items of decedent's art collection, 


continued 
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We are compelled to conclude that petitioners are 
entitled to the disputed deduction. 


Decision will be entered 


under Rule 


Footnote ll--continued: 


ection by a surviving spouse 
& Trusts sec. 5-l.l(a)(1)(A 


\ 
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UNITED STATES TAX COURT / 


& ne 
ESTATE OF LUDWIG -UGASS , DECEASED, 


HERBERT MARX, JACQUES COE, JR. and 
CHASE MANHATTAN BANK, N.A., EXECUTORS, 


Petitioners, 
Vv. 


Docket No. 4734-73 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 
DEC1S LON 


Pursuant to the opinion of the Court filed October 29, 
1975, and incorporating herein the facts recited in the 
respondent's computation as the findings of the Court, it is 


ORDERED and DECIDED: That there is a deficiency in . 
estate tax due from the petitioners in the amount of 
$109,079.42. 


(Signed) c, Moxley Featherstoz 


Judge. 


Entered: jay 2: 1976 


* * 
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It is hereby stipulated that the foregoing decision 
is in accordance with the opinion of the Court and the 
respondent's computation, and that the Court may enter 
this decision, without prejudice to the right of either 
party to contest the correctness of the decision entered 
herein. 


/s/ Alan S. Rosenberg MEADE WHITAKER 

ALAN S. ROSENBERG Chief Counsel 

Counsel for petitioners’ - Internal Revenue Service 
300 Park Avenuc 

New York, New York 10022 By: _(Se¢) GERALD BACKER-CCMJr 
Tel. No. 212-593-9000 GERALD BACKER 


Assistant Regional Counsel 
26 Federal Plaza (12th Floor) 
New York, New York 10007 
Tel. No. 212-264-0270 
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UNITED STATES TAX COUKT 


Washinoton, D.C. 


ESTATE OF LUDWIG NEUGASS, DECEASED, 
HERBERT MARX, JACQUES COE, JR. and 

CHASE MANHATTAN BANK, N.A., 
EXECUTORS, 


rerertonere, 6+ 6 Boeke. Ne, 4734/1975 


Vv. 
COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 


NOTICE OF APPEAL 


Notice is hereby given that the ESTATE OF LUDWIG NEUGASS, 
DECEASED, HERBERT MARX, JACQUES COE, JR. and CHASE MANHATTAN BANK, 
N.A., Executors, hereby appeal to the United States Court of 
Appeals for the Second Circuit from the decision of this court 


entered in the above-captioned proceeding on the 22nd day of 


Maal ducks / 


Alan S. Rosenberg 


January, 1976. 


Counsel for Petitioners 

PROSKAUER ROSE GOETZ & MENDELSOHN 
300 Park Avenue 

New York, New York 10022 


